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Christopher McClure walked up and 
down a road wielding a homemade 
pike, (he attached a pocketknife to 
the end of a three-and-a-half-foot-
long steel pole), striking cars as he 
walked by, and throwing the pike 
like a spear. Several concerned citi-
zens called 911. The first officer to 
arrive on the scene was Police Chief 
Terry Powell. Powell verbally en-
gaged McClure from his patrol car. 
As Powell followed McClure, 
McClure ran toward the rear of Pow-
ell’s car and struck the rear window, 
shattering it. A few minutes later, 
McClure shattered Powell’s driver’s 
side windshield. 
 Officer James Buckingham 
was the second to arrive on the sce-
ne. He witnessed McClure attack a 
passing civilian vehicle, at which 
point Buckingham unsuccessfully 
attempted to de-escalate the situa-
tion. Buckingham eventually exited 
his car with his gun drawn. He came 
face to face with McClure, who 
charged to within six feet and swung 
his pike in Buckingham’s vicinity, 
hitting the rear windshield of his 
patrol car. Buckingham shot 
McClure once as he swung the pike, 
hitting McClure in the abdomen and 
causing him to drop the pike. 
  Following the first shot, 
Buckingham approached McClure 
and three times ordered McClure to 

“get down,” but McClure attempted 
to get back up. Buckingham’s  
bodycam shows that McClure was 
within reaching distance of the pike 
at that point. As McClure attempted 
to get up, Buckingham fired a second 
shot at point-blank range. The video 
confirmed that mere seconds elapsed 
between the first and second shots. 
During that time, McClure never 
surrendered or relented. McClure 
ultimately died of his wounds. 
 The administrator of 
McClure’s estate, Bob Anderson, 
claimed the force violated McClure’s 
civil rights. The trial court dismissed 
the case. On appeal, that ruling was 
affirmed. 
Issue: 
Was the officer’s use of deadly force 
reasonable under the totality of the 
circumstances? Yes. 
Officer’s Self-Defense: 
“All claims that law enforcement 
officers have used excessive force—
deadly or not—in the course of an 
arrest, investigatory stop, or other 
‘seizure’ of a free citizen should be 
analyzed under the Fourth Amend-
ment and its ‘reasonableness’ stand-
ard.” Graham v. Connor, (S.Ct. 
1989). “We view the facts ‘from the 
perspective of a reasonable officer on 
the scene with knowledge of the at-
tendant circumstances and facts,’ and 
we ‘balance the risk of bodily harm 

Officer Self-Defense 

  Officers should consult with their agency advisors to confirm the interpretation provided in this  publication and to    
   what  extent it will affect their actions.  Past issues of the Legal Eagle are available at  //SA15.org under “Resources.” 

January 2023 

 Legal          Eagle 

 
 
 
 

Published by: 
Office of the State Attorney 

  West Palm Beach, FL  33401 
Dave Aronberg, State Attorney 

B. Krischer, Editor 
 



2 Legal Eagle January 2023 

to the [plaintiff’s decedent] against 
the gravity of the threat the officer 
sought to eliminate.’ ” McCullough 
v. Antolini, (11th Cir. 2009). This 
determination is not made “with the 
20/20 vision of hindsight.” Mobley v. 
Palm Beach Cnty. Sherriff Dep't, 
(11th Cir. 2015). 
 The test of reasonableness 
is not precise. Rather, the analysis 
focuses on the facts of each case, in 
the context of the totality of the cir-
cumstances. Among other factors, 
courts consider “the severity of the 
crime at issue, whether the suspect 
poses an immediate threat to the 
safety of the officer or others, and 
whether he is actively resisting arrest 
or attempting to evade arrest by 
flight.” Prosper v. Martin, (11th Cir. 
2021). 
 From the United States Su-
preme Court to the Eleventh Circuit, 
and other district courts, the caselaw 
is unwavering: “It is axiomatic that 
when an officer is threatened with 
deadly force, he may respond with 
deadly force to protect himself.” See 
also, Brosseau v. Haugen, (S.Ct. 
2004) (“Where the officer has proba-
ble cause to believe that the suspect 
poses a threat of serious physical 
harm, either to the officer or to oth-
ers, it is not constitutionally unrea-
sonable to prevent escape by using 
deadly force.”) “It is reasonable, and 
therefore constitutionally permissi-
ble, for an officer to use deadly force 
when he has ‘probable cause to be-
lieve that his own life is in peril.’ ” 
Singletary v. Vargas, (11th Cir. 
2015). 
 In a case with similar facts, 
the 11th Circuit ruled, “The Officers 
had to react to the threat of the pick-
axe instantly. They had no time to 
demand that Ethan drop the pickaxe 

physical harm.’ Untalan v. City of 
Lorain, (6th Cir. 2005). But ‘these 
factors are not an exhaustive list, and 
the ultimate inquiry is whether the 
seizure was reasonable under the 
‘totality of the circumstances.’” 
 “Because Buckingham used 
force in two separate events (two 
separate gunshots), we will assess 
the reasonableness of each use of 
force independently. See, Gaddis v. 
Redford Twp., (6th Cir. 2004). And 
like the [trial] court, because the 
events here were recorded by Buck-
ingham’s bodycam, we will ‘view 
the facts in the light depicted by the 
videotape,’ Scott v. Harris, 
(S.Ct.2007), and will ‘not accept 
[Anderson’s] facts to the extent that 
they are ‘blatantly contradicted by 
the record.’ ”  
 “Buckingham’s split-second 
decision to shoot McClure the first 
time was reasonable because 
McClure, demonstrating erratic and 
violent behavior, charged Bucking-
ham with his pike. Nonetheless, the 
first shot did not abate the threat of 
serious physical harm. Despite Buck-
ingham’s repeated commands to stay 
down, McClure got to his knees and 
moved to recover the steel pole that 
he had used to smash the windows of 
the several vehicles. Given the unre-
futed evidence that 1. McClure was 
noncompliant and acting erratically, 
2. McClure was within reaching dis-
tance of the pole, and 3. Buckingham 
was within two feet when McClure 
started to stand up, Buckingham had 
probable cause to perceive McClure 
as an imminent threat and did not use 
unreasonable force when he shot 
McClure the second time. Consider-
ing the totality of the circumstances, 
Buckingham did not violate the 
Fourth Amendment. Because the 

and wait to see if he complied, as it 
was already in motion. Moreover, the 
tight, narrow space of the hallway 
contributes to the Officers’ reasona-
ble belief that they had no other good 
option but to shoot Ethan to disable 
him and prevent serious physical 
harm to Officer Dalton. Courts have 
found that officers’ use of firearms in 
similar circumstances was reasona-
ble. Wood v. City of Lakeland, Fla., 
(11th Cir. 2000) (officer made ‘a 
reasonable split-second judgment 
call’ and shot someone in a ‘volatile, 
emotional, and aggressive state’ who 
was armed with a box cutter and slid 
toward the officer).” See also, Rin-
con v. Miami-Dade County, United 
States District Court, S.D., (June 8, 
2022). 
Court’s Ruling: 
“ ‘All claims that law enforcement 
officers have used excessive force ... 
in the course of an arrest, investiga-
tory stop, or other ‘seizure’ of a free 
citizen should be analyzed under the 
Fourth Amendment and its 
‘reasonableness’ standard....’ Gra-
ham v. Connor, (S.Ct.1989). ‘The 
‘reasonableness’ of a particular use 
of force must be judged from the 
perspective of a reasonable officer on 
the scene, rather than with the 20/20 
vision of hindsight.’ Relevant factors 
to consider in evaluating the reasona-
bleness of force are the ‘severity of 
the crime at issue, whether the sus-
pect poses an immediate threat to the 
safety of the officers or others, and 
whether [the suspect] is actively re-
sisting arrest or attempting to evade 
arrest by flight.’ ‘The threat factor is 
‘a minimum requirement for the use 
of deadly force,’ meaning deadly 
force ‘may be used only if the officer 
has probable cause to believe that 
the suspect poses a threat of severe 
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video footage provides irrefutable 
evidence that Buckingham used rea-
sonable force, we AFFIRM the 
judgment of the [trial] court.” 
Lessons Learned: 
In addition to the rulings by the U.S. 
Supreme Court and federal courts of 
appeal, Florida law makes clear an 
officer’s right to use force in self-
defense: 
 A person is justified in the 
use of deadly force and does not 
have a duty to retreat if: 1. He or she 
reasonably believes that such force is 
necessary to prevent imminent death 
or great bodily harm to himself or 
herself or another or to prevent the 
imminent commission of a forcible 
felony. § 776.012(1).  
  A person who uses force as 
permitted in s. 776.012 ... is justified 
in using such force and is immune 
from criminal prosecution and civil 
action for the use of such force .... As 
used in this subsection, the term 
“criminal prosecution” includes ar-
resting, detaining in custody, and 
charging or prosecuting the defend-
ant. § 776.032(1). 
  A law enforcement officer, 
or any person whom the officer has 
summoned or directed to assist him 
or her, need not retreat or desist from 
efforts to make a lawful arrest be-

case was permitted to seek immunity 
from criminal prosecution under sec-
tions 776.012(1) and 776.032(1).” 
 “We agree with the circuit 
court that the officer reasonably be-
lieved using deadly force was neces-
sary to prevent imminent death or 
great bodily harm to himself, his 
sergeant, and the nearby citizens. We 
adopt the circuit court’s well-
articulated reasoning in this regard as 
our own. … Specifically, we affirm 
the circuit court’s conclusion that the 
officer was entitled to immunity 
from prosecution under sections 
776.012(1) and 776.032(1), F.S., 
more commonly known as Florida’s 
‘Stand Your Ground’ law.” 
 Lastly, the comments of the 
involved officer are exactly correct: 
“It would be difficult to imagine that 
the Florida Legislature would intend 
to extend immunity to the general 
public in a self-defense case yet not 
extend the same right to those who 
take an oath to uphold the law and 
protect the public, thereby abrogating 
a law enforcement officer’s right to 
assert immunity and forcing them to 
assert an affirmative defense at trial.” 

 
Anderson	v.	City	of	Fulton 

U.S.	Court	of	Appeals	–	6th	Cir.	 
(Sept.	24,	2021) 

 

cause of resistance or threatened 
resistance to the arrest. The officer is 
justified in the use of any force: 1. 
Which he or she reasonably believes 
to be necessary to defend himself or 
herself or another from bodily harm 
while making the arrest. § 776.05(1). 
 The 4th D.C.A. made the 
law exceedingly clear, “We hold that 
a law enforcement officer, who while 
making a lawful arrest, uses deadly 
force which he or she reasonably 
believes is necessary to prevent im-
minent death or great bodily harm to 
himself or herself or another or to 
prevent the imminent commission of 
a forcible felony, is not limited to 
invoking a defense under section 
776.05(1), but is also permitted to 
seek immunity from criminal prose-
cution under sections 776.012(1) and 
776.032(1).” State v. Peraza, 226 
So.3d 937 (4DCA 2017). 
 Noting that each of the rele-
vant statutes begins with the words 
“a person” the 4th D.C.A. concluded, 
“There is nothing in the term ‘a per-
son’ that is unclear or ambiguous. A 
law enforcement officer under any 
reasonable understanding of our lan-
guage qualifies as ‘a person.’  
Because sections 776.012(1)’s and 
776.032(1)’s plain language is clear 
and unambiguous, the officer in this 
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Child and Teen Firearm Mortality in the U.S. and Peer Countries, Published: Jul 08, 2022 
 

Firearms recently became the number one cause of death for children in the United States,  
surpassing motor vehicle deaths and those caused by other injuries. 
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  Recent Case Law  

Neutralizing	Gun	Threat 
 

Officers went to a residence to arrest 
a woman on an outstanding warrant 
for a probation violation. After re-
ceiving consent to search the home 
from the homeowner, officers found 
the woman in the basement. She and 
Robert Moats were asleep, side-by-
side, in an oversized chair. Moats 
woke first. The officers asked him to 
stand and move to the other side of 
the room to facilitate the woman’s 
arrest. When he stood up, the officers 
observed the handle of a gun sticking 
out of his front pants pocket. Alt-
hough mere possession of a firearm 
was not unlawful, Officer took pos-
session of the gun for safety reasons 
and placed it inside his coat. Another 
officer escorted Moats out of the 
residence. 
 The arrested woman was 
handed over to a patrol unit to 
transport to the police station. Of-
ficer told Moats that he was going to 
run the serial number on the gun to 
make sure it was not stolen and that 
he would return the gun after verify-
ing that Moats was not a prohibited 
person or had an active domestic 
violence petition against him. Officer 
removed the gun from inside his coat 
and looked for the serial number, 
however, the serial number had been 
removed. He then told Moats that the 
gun would not be returned to him, 
and Moats said, “What gun?” and 
was permitted to walk away. Moats 
was later charged with being a felon 
in possession of a firearm and pos-
sessing a firearm with an obliterated 

serial number. 
 Moats moved to suppress 
evidence of the firearm, arguing that 
the officers unlawfully seized him by 
waking him and directing him to 
stand up and move to another loca-
tion. Further, the seizure of the fire-
arm was unlawful, in that the gun 
and its incriminating nature were not 
in plain view. The trial court denied 
the motion to suppress, finding that 
the officers acted reasonably by wak-
ing both Moats and the woman and 
by temporarily seizing the firearm in 
the interest of the safety of the offic-
ers. On appeal, that ruling was  
affirmed. 
Issue: 
Was Defendant unlawfully detained 
outside the house? No. Was the fire-
arm lawfully seized for officer  
safety? Yes. 
Officer Safety: 
Law enforcement officers are author-
ized to temporarily detain individuals 
on the premises when conducting a 
lawful search. Michigan v. Summers, 
(S.Ct.1981). This temporary deten-
tion is justified by the need for offic-
ers to conduct the search, to prevent 
flight, and minimize the risk of harm 
to themselves and others. In the pre-
sent case, the trial court found that 
the temporary detention of Moats 
was reasonable in the interest of  
officer safety.  
 U.S. v. Malachesen, (8th 
Cir. 1979), provides some guidance 
here. “Although the incriminating 
nature of the handgun may not have 
been immediately apparent to the 
investigating officers, its temporary 

seizure, unloading, and retention by a 
responsible officer (here the invento-
ry officer) seems a reasonable pre-
caution to assure the safety of all 
persons on the premises during the 
search. See, United States v. Chap-
man, (6th Cir. 1977). A loaded, 
cocked handgun poses a threat to 
anyone within its range of fire. 
Moreover, temporary seizure under-
cuts the chance of mishap the acci-
dental discharge of the handgun 
through mishandling by someone on 
the premises, or even its intentional 
use by Malachesen’s roommate or a 
cohort. Common sense dictates that 
the weapon should be unloaded and, 
at least temporarily, kept in a safe 
place. When the officers learned that 
Malachesen had a prior conviction, 
the temporarily seized handgun be-
came contraband and subject to sei-
zure as an illegal weapon possessed 
by a felon.” 
Court’s Ruling: 
“We discern no clear error by the 
[trial] court in finding that the officer 
acted reasonably by separating 
Moats from the woman in order to 
‘gain control of the area’ and ‘for 
fundamental officer safety.’ We, 
therefore, conclude that the tempo-
rary seizure of Moats, which oc-
curred when the officer awakened 
him and instructed him to stand and 
move to a different area, was reason-
able under the circumstances.” 
 “Moats next argues that he 
was unlawfully detained outside the 
residence because the officer had no 
reasonable, articulable suspicion that 
he was involved in criminal activity. 
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lawfully seized it in the interest of 
officer safety during the arrest of the 
woman. We conclude that the officer 
did not violate the Fourth Amend-
ment by seizing the firearm. See, 
Malachesen. And, having lawfully 
seized the firearm and upon observ-
ing the obliterated serial number, the 
officer became immediately aware of 
the incriminating nature of the fire-
arm. Thus, the seizure of the firearm 
falls within the plain view doctrine. 
See, United States v. Legg, (4th Cir. 
1994) (upholding warrantless seizure 
of pistol with obliterated serial num-
ber found during search for other 
objects, finding that incriminating 
nature was immediately apparent). 
We discern no error in the [trial] 
court’s conclusion that Moats’ 
Fourth Amendment rights were not 
violated and, on that basis, denying 
Moats’ motion to suppress. Affirmed 
Lessons Learned: 
Unfortunately, very often courts lose 
sight of the Supreme Court’s com-
ment in Pennsylvania v. Mimms, 
(S.Ct.1977), “We think it too plain 
for argument that the State’s prof-
fered justification--the safety of the 
officer--is both legitimate and 
weighty. Certainly, it would be un-
reasonable to require that police of-
ficers take unnecessary risks in the 
performance of their duties.” 
 In Elliott v. Leavitt, (4th 
Cir. 1996), the court declared: ‘No 
citizen can fairly expect to draw a 
gun on police without risking tragic 
consequences. And no court can ex-
pect any human being to remain pas-
sive in the face of an active threat on 
his or her life.’ As it explained, ‘The 
Constitution simply does not re-
quire police to gamble with their 
lives in the face of a serious threat 
of harm.’ ” 

 “Officer’s safety-minded 
request that defendant remove his 
hands from his pockets were a mini-
mal intrusion on defendant’s person-
al freedom and did not transform the 
encounter into a stop.” King v. State, 
696 So.2d 860 (2DCA 1997). 
 As long as the officer can, 
with factual details, describe why he 
felt at risk, why he felt the subject 
posed a danger to him, based on  
experience, knowledge, and training, 
the pat-down, even during a consen-
sual encounter, will be found  
reasonable. 

United	States	v.	Moats 
U.S.	Court	of	Appeals	–	4th	Cir.	 

(Oct.	19,	2021) 
 
 

Reasonable Mistake 
of Law 
 
 

Officer Machula received a stolen 
vehicle report. Robin Cooper report-
ed that he rented a gray 2019 Dodge 
Grand Caravan from Enterprise, that 
he lent it to a man known as Pacman 
who did not return it when the rental 
agreement expired. Enterprise told 
him to report the vehicle as stolen. 
Officer entered the vehicle as stolen 
and reported the Iowa license plate 
number and the vehicle identification 
number. 
  Twelve days later, Officer 
Michael Merritt reviewed the still-
active report and recognized the 
name Pacman and his physical de-
scription as identifying Patrick 
Derone James. Officer Merritt drove 
to James’s last known address and 
saw a vehicle with Texas license 
plates in the driveway that matched 
the stolen vehicle’s description. He 
“ran” the Texas plate and learned it 
was registered to a gray 2019 Dodge 
Grand Caravan with the same VIN as 

We find no evidence that Moats was 
detained, questioned, or prevented 
from leaving the area. Rather, he was 
merely escorted out of the house 
while the officers arrested the wom-
an and, upon being informed that the 
officer would not return the firearm, 
Moats walked away. No unlawful 
seizure occurred.” 
 “When Moats stood up in 
response to the officer’s direction, 
the handle of the gun was visible in 
Moats’ pocket. The [trial] court 
found that the officer acted prudently 
by seizing the weapon in the interest 
of officer safety. We agree. See, 
United States v. Roberts, (5th Cir. 
2010) (holding that officers who 
were conducting a protective sweep 
of an apartment acted reasonably in 
seizing firearms for safety reasons 
even though officers did not know at 
the time whether possession of the 
firearms was unlawful).” 
 “Lastly, Moats contends 
that the gun was not in plain view 
and that the incriminating nature of 
the gun—the obliterated serial num-
ber—was not immediately apparent. 
He, therefore, contends that the plain 
view doctrine does not apply. The 
Fourth Amendment authorizes war-
rantless seizures of evidence when 
the officer is lawfully in the place 
from which the object may be plainly 
viewed, the officer has a lawful right 
of access to the object seized, and the 
object’s incriminating character is 
immediately apparent. Horton v. 
California, (S.Ct.1990). Here, the 
officer was lawfully in the home and 
had consent from the resident to 
search the home. Because the firearm 
was discovered in plain view while 
the officer was acting within the 
scope of that consent, the officer had 
lawful access to the firearm—and 



7 Legal Eagle January 2023 

ognized that searches and seizures 
based on mistakes of fact can be rea-
sonable. The warrantless search of a 
home, for instance, is reasonable if 
undertaken with the consent of a 
resident and remains lawful when 
officers obtain the consent of some-
one who reasonably appears to be, 
but is not in fact, a resident. See, 
Illinois v. Rodriguez, (1990). By the 
same token, if officers with probable 
cause to arrest a suspect mistakenly 
arrest an individual matching the 
suspect’s description, neither the 
seizure nor an accompanying search 
of the arrestee would be unlawful. 
See, Hill v. California, (1971). The 
limit is that ‘the mistakes must be 
those of reasonable men.’ ”  
 “But reasonable men make 
mistakes of law too, and such mis-
takes are no less compatible with the 
concept of reasonable suspicion. 
Reasonable suspicion arises from the 
combination of an officer’s under-
standing of the facts and his under-
standing of the relevant law. The 
officer may be reasonably mistaken 
on either ground. Whether the facts 
turn out to be not what was thought, 
or the law turns out to be not what 
was thought, the result is the same: 
The facts are outside the scope of the 
law. There is no reason, under the 
text of the Fourth Amendment or our 
precedents, why this same result 
should be acceptable when reached 
by way of a reasonable mistake of 
fact, but not when reached by way of 
a similarly reasonable mistake of 
law.” 
Court’s Ruling: 
“A police officer may initiate what is 
known as a Terry stop if he has 
‘reasonable suspicion’ of criminal 
activity. A person who is reasonably 
suspected of ‘operating a stolen 

truck’ falls within the universe of 
persons who may be subjected to a 
brief Terry stop. ‘Reasonable suspi-
cion exists when an officer is aware 
of particularized, objective facts 
which, taken together with rational 
inferences from those facts, reasona-
bly warrant suspicion that a crime is 
being committed.’ Probable cause is 
present when ‘there is a fair proba-
bility that contraband or evidence of 
a crime will be found in a particular 
place.’ The [trial] court concluded 
that Officer Merritt had both reason-
able suspicion and probable cause to 
support the stop.” 
 The court then set out the 
operable facts known to the officer: 
1. a 2019 gray Dodge Grand Caravan 
with Iowa license plates was listed 
on the NCIC stolen vehicles report 
after the vehicle’s owner instructed 
the renter, Robin Cooper, to report 
the vehicle stolen by “Pacman,” 
which Merritt knew was a commonly 
known alias of James, who had a 
prior criminal history; 2. Merritt ob-
served a gray Dodge Grand Caravan 
matching the description of the sto-
len vehicle in the driveway at 
James’s last known address; 3. the 
Texas license plate attached to that 
vehicle was registered to the same 
VIN as the Iowa license plate on the 
stolen vehicle report; 4. the vehicle 
left the driveway while Officer Mer-
ritt was running the license plate and 
attempting to contact Enterprise. The 
court concluded, 
 “We agree with the [trial] 
court that these particularized, objec-
tive facts gave Officer Merritt rea-
sonable suspicion to believe that the 
driver of the Dodge Grand Caravan, 
likely James, was operating a stolen 
vehicle in violation of Iowa criminal 
law. Therefore, Officer Merritt did 

the stolen vehicle. The stolen vehicle 
report only listed the Iowa plate 
number, though the Iowa and Texas 
license plates were registered to the 
same vehicle. After unsuccessfully 
attempting to call Enterprise, Officer 
Merritt noticed the vehicle had left 
the driveway. He quickly located the 
vehicle and initiated a stop based 
solely on the stolen vehicle report. 
Approaching the vehicle, Officer 
noted a strong odor of marijuana. A 
search of the vehicle then uncovered 
marijuana and a loaded Glock 43 
with an obliterated serial number. 
James was charged with possessing a 
controlled substance and a firearm by 
a felon. 
 James’s motion to suppress 
argued that the stop violated his 
Fourth Amendment rights because 
Officer Merritt did not have probable 
cause or reasonable suspicion to stop 
the vehicle and that any mistake of 
law in stopping the vehicle was ob-
jectively unreasonable. The trial 
judge denied the motion because the 
stop was supported by reasonable 
suspicion.   
Mistake of Law or Fact: 
The United States Supreme Court in 
Heien v. North Carolina, (2014), 
explained how mistakes of fact or 
law are viewed from a 4th Amend-
ment standpoint: 
 “As the text indicates and 
we have repeatedly affirmed, ‘the 
ultimate touchstone of the Fourth 
Amendment is ‘reasonableness.’ 
Riley v. California, (2014). To be 
reasonable is not to be perfect, and 
so the Fourth Amendment allows for 
some mistakes on the part of govern-
ment officials, giving them ‘fair lee-
way for enforcing the law in the 
community’s protection.’ Brinegar v. 
United States, (1949). We have rec-
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mistake of law and did not violate 
the Fourth Amendment. 
 Heien’s left brake light was 
functional, so his right brake light’s 
dysfunction did not constitute a traf-
fic violation. The lower court con-
cluded that separate statutory lan-
guage requiring all “originally 
equipped rear lamps [be] in good 
working order” didn’t apply to stop 
lamps. The court then concluded that 
the stop violated the Fourth Amend-
ment, explaining that “an officer’s 
mistaken belief that a defendant has 
committed a traffic violation is not 
an objectively reasonable justifica-
tion for a traffic stop.” That ruling 
was reversed by the Supreme Court 
finding that an officer may make a 
mistake of law and yet still act rea-
sonably in making a stop based 
solely upon that mistake. 
 The Supreme Court con-
cluded with “little difficulty” that the 
officer’s mistake of law was objec-
tively reasonable. He relied on two 
provisions of the state statute: one 
providing that “the stop lamp may be 
incorporated into a unit with one or 
more other rear lamps,” which 
“suggests to the everyday reader of 
English that a ‘stop lamp’ is a type of 
‘rear lamp,’ ” and the other requiring 
vehicles to “have all originally 
equipped rear lamps or the equiva-
lent in good working order.” Read 
together, these provisions could  
reasonably appear to require two 
working brake lights. Under the 
“reasonableness” requirement the 
officer committed no Fourth Amend-
ment violation. 
 

United	States	v.	James 
U.S.	Court	of	Appeals	–	8th	Cir.	 

(Nov.	10,	2022) 
 
 

Obstructing or  
Protected Speech 
 

Darrell Chapper’s wife called 911 to 
resolve a domestic dispute between 
her and him. Officer responded to 
Mrs. Chapper’s call. Upon arriving at 
the home, the officer observed inju-
ries to Mrs. Chapper and began in-
vestigating a potential domestic vio-
lence charge by interviewing her in 
the kitchen. During the interview, 
Darrell stood outside, “speaking 
loudly” to his father on the “speaker 
phone.” And critically his voice was 
audible in the kitchen. 
 There was no evidence that 
his words were threatening or that 
they prevented Officer from hearing 
Mrs. Chapper’s answers to his ques-
tions. Mrs. Chapper testified that she 
couldn’t make out the words Darrell  
was saying. She also explained she 
was upset during the officer’s inter-
view not because of the call but be-
cause of the argument she and Dar-
rell had before the officer arrived. 
  Nonetheless, Officer be-
lieved Darrell’s phone conversation 
was agitating and distracting Mrs. 
Chapper from the interview. So, he 
went outside and asked him “to low-
er his voice or get off the phone.” 
Darrell responded by walking further 
away from the kitchen and continu-
ing his phone conversation in the 
carport, twenty-five to thirty feet 
from the kitchen door. Still not satis-
fied, the officer went outside again 
and told him to “get off the phone 
and lower his voice.” When he con-
tinued to talk loudly on the phone, 
Officer arrested him for resisting an 
officer without violence. 
Issue: 
Did Defendant’s actions constitute 
Obstructing Without Violence, or 
merely an exercise of his First 

not violate James’ Fourth Amend-
ment rights when he stopped the  
vehicle.” 
 “James argues that ‘the stop 
of the vehicle was improper because 
Officer Merritt made a mistake of 
law that the vehicle was stolen’ un-
der applicable Iowa law. Officer 
Merritt had no evidence ‘that Mr. 
James had any intent to deprive Mr. 
Cooper or Enterprise of the vehi-
cle.’ [As would be necessary for a 
successful Grand Theft Auto prose-
cution]. We disagree. There was no 
‘mistake’ here, … The gray Dodge 
Grand Caravan Merritt observed was 
in fact the car on the NCIC stolen 
vehicle report. Investigation might 
determine that the car was not in fact 
stolen, but it is well established that 
‘mistakes of law or fact, if objective-
ly reasonable, may still justify a valid 
stop.’ Reasonable suspicion to initi-
ate a Terry stop, like probable cause 
to arrest or search, ‘does not require 
officers to establish the elements of 
the offense with a level of certainty 
as though trial level proof must exist 
at the side of the road.’ Here, Officer 
Merritt testified that he knew the 
situation was unusual, unique in his 
experience, because dual license 
plates were registered to the same 
VIN and James was initially loaned 
the car by Cooper. So, he initiated a 
stop, not a ‘felony stop,’ to investi-
gate the stolen vehicle issue. We 
agree with the [trial] court that this 
decision was based on reasonable 
suspicion and was objectively  
reasonable. AFFIRMED.” 
Lessons Learned: 
The U.S. Supreme Court in Heien v. 
North Carolina held that a police 
officer, in stopping a vehicle because 
one of its two brake lights was out, 
made an objectively reasonable  
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whether the officer was engaged in 
the lawful execution of a legal duty, 
because the second element, the de-
fendant’s action, his words, conduct, 
or a combination thereof, did not 
constitute obstruction or resistance to 
that lawful duty. 
 “As this court has ex-
plained, ‘words alone rarely, if ever, 
rise to the level of an obstruction.’ 
D.L.S. v. State, (2DCA 2016); see 
also, W.W. v. State, (4DCA 2008) 
(explaining that physical conduct 
typically must accompany offensive 
words to support a conviction under 
section 843.02). There are limited 
exceptions to this rule, such as when 
an officer is serving process, legally 
detaining someone, or seeking assis-
tance with an ongoing emergency. In 
those circumstances, a defendant’s 
words can be sufficient to constitute 
obstruction. Courts have also found 
words sufficient where the defendant 
was a ‘lookout’ and warned a suspect 
the police were coming, or the de-
fendant gave the police a false name 
at the time of the arrest. None of 
these exceptions applies here, and 
the facts of this case do not support 
carving out another.” 
  “Here, Mr. Chapper was 
standing in a location away from the 
officer’s questioning, speaking with 
someone unrelated to the investiga-
tion. The State presented no evidence 
of Mr. Chapper engaging in any con-
duct to physically obstruct it. And, 
while the officer testified that Mr. 
Chapper’s call appeared to agitate 
Mrs. Chapper, there was no evidence 
indicating what Mr. Chapper said to 
upset her or that he intended to upset 
her. Relatedly, nothing in the record 
suggests Mr. Chapper’s call would 
incite a reasonable person, and on 
this record an objective viewer can-

not determine how loud Mr. Chap-
per’s voice was. Mrs. Chapper also 
notably testified that the phone call 
was not the source of her agitation.” 
  “On these facts, Mr. Chap-
per’s words—or, more accurately, 
their volume—are insufficient to 
constitute obstruction under section 
843.02. This conclusion is consistent 
with the intent of the statute, which 
is meant to apply ‘where a person 
willfully interferes with the lawful 
activities of the police.’ While Mr. 
Chapper’s loud voice and his refusal 
to get off the phone may have been 
distracting or annoying, the record 
lacks competent substantial evidence 
to support his conviction. Reversed.” 
Lessons Learned: 
“This distinction between verbal 
harassment and obstructive conduct 
is not only consistent with the defini-
tion of this offense as set forth in 
section 843.02, but it is also neces-
sary to ensure that the offense as 
defined does not infringe upon rights 
of free speech under the First 
Amendment.” 
  In D.G. v. State, (2DCA 
1995), the court explained that sec-
tion 843.02 applied to situations 
where a person resists, obstructs, or 
opposes an officer or any other per-
son who is engaged in the “lawful 
execution of any legal duty.” 
 “Nevertheless, a person’s 
exercise of free speech, without 
more, in an open public place while 
an officer is engaged in the execution 
of a legal duty must do more than 
merely irritate, annoy, or distract the 
officer to constitute a crime.” 
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Amendment rights? 
Obstructing Officer: 
Section 843.02, F.S. provides in part 
that “whoever shall resist, obstruct, 
or oppose any officer ... in the lawful 
execution of any legal duty, without 
offering or doing violence to the per-
son of the officer, shall be guilty of a 
misdemeanor of the first degree.” 
Thus, the crime of obstructing or 
opposing an officer without violence 
requires a showing that the officer 
was engaged in the lawful execution 
of any legal duty.  
 The State must prove: 1. the 
officer was engaged in the lawful 
execution of a legal duty and 2. the 
defendant’s action constituted ob-
struction or resistance of that lawful 
duty, to establish the crime of resist-
ing an officer without violence. 
Protected Speech: 
In D.L.S. v. State, (2DCA 2016), the 
evidence was that D.L.S. merely 
addressed a group of teenagers that 
they were not required to obey the 
officer when he told the crowd to 
disperse. In short, his conduct and 
speech fell within the protections 
afforded by the First Amendment. 
Obstructive conduct rather than of-
fensive words are normally required 
to support a conviction under the 
statute. “Conduct involving only 
verbal challenge of an officer’s au-
thority or criticism of his actions…
operates, of course, to impair the 
working efficiency of governments 
agents…Yet the countervailing dan-
ger that would lie in the stifling of all 
individual power to resist the danger 
of an omnipotent, unquestionable 
officialdom demands some sacrifice 
of efficiency.”  S.D. v. State, (3DCA 
1993).  
Court’s Ruling: 
The 2nd D.C.A. did not examine 


