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In the early morning hours, Officer 
Craig Campbell was on duty in his 
patrol vehicle when he conducted a 
traffic stop of Eduardo Torres based 
on the defendant’s erratic driving. 
During the stop he noted that De-
fendant smelled of alcohol, his eyes 
had “a glassy haze,” and he swayed 
while exiting his car. 
 Defendant admitted to  
Officer that he had consumed  
alcoholic beverages and thereafter 
agreed to submit to field sobriety 
exercises. Following these exercises, 
Officer arrested the defendant for the 
offense of driving a motor vehicle 
while under the influence of alcohol 
to the extent that his normal faculties 
were impaired (“DUI”). All the fore-
going events occurred within his  
jurisdiction. 
  Officer then transported 
Defendant to the Breath Test Center, 
outside his jurisdiction. There, pursu-
ant to Florida’s implied consent law, 
Officer asked Torres to submit to a 
breathalyzer test, to which he agreed. 
The test was administered by a civil-
ian, and the results showed that the 
defendant’s blood alcohol level was 
more than twice the legal limit. 
Torres was later charged by Infor-
mation with DUI. 
 Defendant filed a motion to 
suppress the breath test results. He 
asserted that under Florida law only 

a law enforcement officer could re-
quest the administration of a breatha-
lyzer test. Because Officer Campbell 
was outside his jurisdiction when he 
requested him to submit to the breath 
test, at that point, Officer was 
“nothing more than a private citi-
zen.” Defendant argued that, as a 
“private citizen,” Officer was not 
permitted under the implied consent 
statute to obtain or gather breath test 
evidence but that he improperly did 
so under the “color of [his] office”; 
thus, the results from the test should 
be suppressed. See, Knight v. State, 
(1DCA 2014) (“When an officer 
unlawfully asserts official authority, 
either expressly or implicitly, to gain 
access to evidence, that evidence 
must be suppressed.”). 
 Following a hearing held on 
the motion to suppress at which Of-
ficer was the only witness, the trial 
court announced that, based on 
Phoenix v. State, (Fla. 1984), Mattos 
v. State, (4DCA 2016), and State v. 
Sills, (4DCA 2003), it was granting 
the motion suppressing the breath 
test results. On appeal, the 5th D.C.A. 
reversed that order.  
Issue: 
Were the breathalyzer results sup-
pressible because the officer was 
outside of his jurisdiction when he 
requested Defendant to submit to the 
breathalyzer test? No. 

Out of Jurisdiction  
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Outside Jurisdiction: 
“As a general principle, public offic-
ers of a county or municipality have 
no official power to arrest an offend-
er outside the boundaries of their 
county or municipality.” Additional-
ly, an officer may arrest an offender 
outside his jurisdiction “when two 
enforcement agencies entered into a 
mutual aid agreement that permits 
the extra-territorial conduct by the 
outside police municipality.” Daniel 
v. State, (4DCA 2009).  
 At common law, a private 
citizen may arrest a person who in 
the citizen’s presence commits a 
felony or breach of the peace. “Law 
enforcement officials have the same 
ability to make an arrest as does a 
private citizen when they are outside 
their jurisdiction, but law enforce-
ment officials outside their jurisdic-
tion do not have superior power of 
arrest than private citizens.” See, 
Phoenix v. State, (Fla. 1984).  
  This power, however, “is 
circumscribed by the ‘under color of 
office’ doctrine.” “The ‘under color 
of office’ doctrine pertains ‘only to 
prevent law enforcement officials 
from using the powers of their office 
to observe unlawful activity or gain 
access to evidence not available to a 
private citizen.’ ” The doctrine 
should be “viewed as a limitation on 
the power of police to conduct inves-
tigations and to gather evidence out-
side their jurisdiction.” “When offic-
ers unlawfully assert official authori-
ty, either expressly or implicitly, in 
order to gain access to evidence, that 
evidence must be suppressed.” How-
ever, “this doctrine does not prevent 
officers from making an otherwise 
valid citizen’s arrest just because 
they happen to be in uniform or oth-
erwise clothed with the indicia of 

ception, as argued by the State, al-
lows a municipal officer to continue 
to act or investigate outside of his or 
her geographic jurisdiction if the 
subject matter of the officer’s inves-
tigation originates inside their city 
limits.  

…Thus, the State argues that Camp-
bell was lawfully permitted to con-
tinue his investigation at the Breath 
Test Center … and request that the 
defendant submit to a breath test. …
The trial court’s reliance on Phoenix, 
Mattos, and Sills in its oral pro-
nouncement granting the defendant’s 
motion to suppress indicate that the 
court necessarily determined that the 
above exception to the color of office 
doctrine did not apply. As we explain 
below, we conclude that it does.” 
 The 5th D.C.A. distin-
guished the present case from the 
three cases cited by the trial court by 
noting that the DUI was observed, 
and the arrest was effected, while 
Officer was inside his jurisdiction, 
unlike the cases cited. Those cases 
“… materially differ from the present 
case. Simply stated, the breath test 
evidence obtained by Officer Camp-
bell outside of his municipality was 
directly related to the arrest and on-

(Continued on page 10) 

their position when making the  
arrest.” 
 Courts have ruled that if an 
officer gains access to evidence us-
ing the powers of his office, he has 
acted under color of law. See State v. 
Sills, (4DCA 2003). However, by 
merely approaching suspect in uni-
form, Officer was not acting under 
the color of law. See, State v. Furr, 
(1DCA 1998) (recognizing that an 
officer does not ‘run afoul of the 
color of law doctrine’ by detaining a 
person while wearing a police uni-
form, operating a police cruiser, and 
activating the blue lights).   
Court’s Ruling: 
“The narrow issue before us is 
whether, under the facts of the case, 
Officer Campbell nevertheless  
retained the power or authority to 
request that the defendant submit  
to a breathalyzer test as part of an  
ongoing DUI investigation when 
Campbell was outside the territorial 
limits of his municipality.” 
 “To be clear, the dispute 
here is not about Officer Campbell’s 
DUI arrest of the defendant ... The 
question is whether the breath test 
evidence was properly suppressed 
because Campbell, post-arrest, while 
outside of his territorial jurisdiction, 
used the color of his office to obtain 
this evidence that a private citizen, 
under the implied consent statute, 
could not have obtained. The color  
of office doctrine precludes a law 
enforcement officer who is outside  
of his territorial jurisdiction from 
using the power or color of the office 
to observe unlawful activity or to 
gain access to evidence that would 
not be available to a similarly-
situated private citizen.” 
 “This doctrine, however, is 
not without its exceptions. One ex-

 

The breath test evidence  
obtained by Officer Campbell  
outside of his municipality 
was directly related to the 
arrest and ongoing inves ga-

on for the DUI commi ed 
by the defendant within 
[Officer’s] jurisdic on. 
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In an examina on of 433 school shoo ngs published in “The New York Times,” 249 ended before any 
law enforcement arrived. Of the remaining 184, police shot the a acker in 98 cases, otherwise subdu-
ing them in 33 cases. Compara vely, bystanders interceded prior to police arrival in 64 cases, 22 by 
shoo ng and in 42 by subduing them by other means. (In 10 of the 22 shoo ngs the person using a fire-
arm to end the a ack was either a security guard or an off-duty police officer). What I see in these stats 
is an argument for pre-police interven on, and there would surely be some school staff willing and able 
to pack a pocket pistol with their brown bag lunch. 
                                                                                    

—Chief Joel Shults, EdD, Chief of Police, Colorado 

090522 
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  Recent Case Law  

Exigent Home Entry 
 

A neighbor who lived across the 
street from Defendant, heard yelling 
from his home. After hearing a wom-
an yell “Help!”, she called 911 to 
report the situation and said that she 
believed children were inside. Offic-
ers Ranakoski and McMorrow re-
sponded. When the officers arrived 
at the home they could hear yelling, 
including a woman screaming “stop” 
several times. The home became 
quiet when the officers approached 
the front door. 
 The officers knocked and 
announced themselves at the front 
and side doors several times over the 
course of the next ten to fifteen 
minutes. Receiving no response, 
McMorrow contacted the Police 
Chief and obtained permission to 
force entry into Defendant’s home. 
The officers entered and found Wil-
liam Cost at a table close to the door. 
The officers handcuffed him and 
swept the home to check for any 
possible threats. Officer found De-
fendant’s wife, Heather, upstairs 
with two children and brought them 
downstairs. She told Officer that 
there was a loud argument between 
Defendant and their daughter regard-
ing her cell phone. Defendant re-
fused to provide his name, so Officer 
brought him to the county jail for 
identification and issued him a  
citation for disorderly conduct. The 
citation was ultimately dismissed 
because Officer did not appear at the 
hearing. 
 Defendant filed a complaint 

against the Officers alleging viola-
tions of the Fourth Amendment un-
der 42 U.S.C. § 1983 and state law. 
The trial court granted Officers’ 
summary judgment on the claims of 
unlawful search and seizure, false 
arrest and imprisonment, because the 
911 call and the shouts the officers 
heard presented exigent circumstanc-
es that permitted their warrantless 
entry into Cost’s home. On appeal, 
that ruling was affirmed. 
Issue: 
Did the officers’ entry into Cost’s 
home without a search warrant vio-
late the 4th Amendment? No. 
Emergency Aid Exception: 
The U.S. Supreme Court has made 
very clear that the Fourth Amend-
ment establishes “the right of the 
people to be secure in their persons, 
houses, papers, and effects, against 
unreasonable searches and seizures.  
Indeed, physical entry of the home is 
the chief evil against which the 
wording of the Fourth Amendment is 
directed.” In protecting people from 
“unreasonable searches and sei-
zures,” the Supreme Court has stated 
that a search without a warrant is per 
se unreasonable unless the search 
falls within one of the few jealously 
guarded exceptions to the warrant 
requirement created by the Supreme 
Court. 
 Scholars tend to agree that 
the emergency exception to the war-
rant requirement originated in Justice 
Jackson’s comment in Johnson v. 
U.S., (1948), “There are exceptional 
circumstances in which, on balancing 
the need for effective law enforce-

ment against the right of privacy, it 
may be contended that a magistrate’s 
warrant for search may be dispensed 
with.” 
 In Mincey v. Arizona, 
(1978), the U.S. Supreme Court spe-
cifically recognized the Emergency 
Exception. “We do not question the 
right of the police to respond to 
emergency situations. Numerous 
state and federal cases have recog-
nized that the Fourth Amendment 
does not bar police officers from 
making warrantless entries and 
searches when they reasonably be-
lieve that a person within is in need 
of immediate aid. Similarly, when 
the police come upon the scene of a 
homicide they may make a prompt 
warrantless search of the area to see 
if there are other victims or if a killer 
is still on the premises. ‘The need to 
protect or preserve life or avoid seri-
ous injury is justification for what 
would be otherwise illegal absent an 
exigency or emergency.’ And the 
police may seize any evidence that is 
in plain view during the course of 
their legitimate emergency  
activities.” 
Medical Emergency: 
The U.S. Supreme Court had also 
previously approved police entry into 
a constitutionally protected area to 
render emergency medical attention. 
Brigham City v. Stuart, (2006), iden-
tified one such exigency, “the need 
to assist persons who are seriously 
injured or threatened with such inju-
ry.” Thus, law enforcement officers 
“may enter a home without a warrant 
to render emergency assistance to an 



5 Legal Eagle October  2022 

that there was a ‘male female verbal 
domestic’ dispute at Plaintiffs’ home 
and that children were there and pos-
sibly crying. [Officers] testified that 
there was no yelling when they 
reached the door of the home. The 
officers knocked and announced 
their presence at both the front and 
side doors for several minutes, but 
they received no response and re-
mained concerned that ‘there was 
somebody in that home that needed 
aid.’ They relayed these concerns to 
Chief Resetar, who also believed that 
exigent circumstances existed. Con-
sidering the totality of these circum-
stances, [Officers] ‘reasonably ... 
believed that someone was in immi-
nent danger,’ so their entry into 
Plaintiffs’ home was justified with-
out first obtaining a warrant. See 
United States v. Black, (9th Cir. 
2007) (noting that ‘the exigencies of 
domestic abuse cases present dangers 
that ... may override considerations 
of [Fourth Amendment] privacy’); 
United States v. Rohrig, (6th Cir. 
1996) (explaining that ‘the govern-
mental interest in immediately abat-
ing ... loud and disruptive noise in a 
residential neighborhood is suffi-
ciently compelling to justify warrant-
less intrusions under some circum-
stances,’ including a domestic dis-
turbance ‘for an extended period of 
time without serving any apparent 
purpose’); United States v. Brown, 
(7th Cir. 1995) (observing ‘outcries 
would justify entry’); cf. Georgia v. 
Randolph, (S.Ct.2006) (‘No ques-
tion ... reasonably could be [raised] 
about the authority of the police to 
enter a dwelling to protect a resident 
from domestic violence.’). Because 
exigent circumstances justified the 
officers’ entry and sweep of the 
premises, Plaintiffs’ Fourth Amend-

ment unlawful search claims fail. 
The existence of probable cause de-
feats Plaintiffs’ unlawful seizure, 
false arrest, false imprisonment, and 
malicious prosecution claims.” 
 “ ‘Whether any particular 
set of facts suggest that an arrest is 
justified by probable cause requires 
an examination of the elements of 
the crime at issue.’ [Plaintiff] was 
charged with disorderly conduct. 
Under Pennsylvania law, ‘a person is 
guilty of disorderly conduct if, with 
intent to cause public inconvenience, 
annoyance or alarm, or recklessly 
creating a risk thereof, he ... creates a 
hazardous or physically offensive 
condition by any act which serves no 
legitimate purpose of the actor.’  
Public’ means ‘affecting or likely to 
affect persons in a place to which  
the public or a substantial group  
has  access ... [including] any neigh-
borhood.’ ” 
 “Here, [Officers] had proba-
ble cause to believe that a crime was 
occurring when they arrived at Plain-
tiffs’ home. The 911 call indicated 
that there was a domestic dispute 
taking place which was loud enough 
to be heard across the street. This 
conduct caused ‘public inconven-
ience, annoyance or alarm’ and 
‘served no legitimate purpose.’ 
Rought told the officers that 
[Plaintiff] was loudly arguing with 
his daughter for about a half-hour 
regarding her cell phone, that she 
brought the children upstairs ‘to get 
away from’ him, and that she de-
clined to answer the door when the 
officers knocked because she did not 
want to leave her children alone up-
stairs. This information, coupled 
with the 911 call, the shouts for help 
the officers heard, and [Plaintiff’s] 
refusal to supply his identification, 

injured occupant or to protect an 
occupant from imminent injury.”  
 And in Michigan v. Fisher, 
(2009), the Supreme Court comment-
ed that the “emergency aid exception 
does not depend on the officers’ sub-
jective intent or the seriousness of 
any crime they are investigating 
when the emergency arises. It re-
quires only ‘an objectively reasona-
ble basis for believing,’ that a person 
within [the house] is in need of im-
mediate aid.”  
 To explain the “medical 
emergency” exception contained 
within the exigent circumstances 
exception to the warrant requirement 
the Supreme Court referred back to 
its holding in Brigham City v. Stuart: 
 “Brigham City illustrates 
the application of this standard. 
There, police officers responded to a 
noise complaint in the early hours of 
the morning. As they approached the 
house, they could hear from within 
an altercation occurring, some kind 
of fight. Following the tumult to the 
back of the house whence it came, 
the officers saw juveniles drinking 
beer in the backyard and a fight un-
folding in the kitchen. They watched 
through the window as a juvenile 
broke free from the adults restraining 
him and punched another adult in the 
face, who recoiled to the sink, spit-
ting blood. Under these circumstanc-
es, we found it ‘plainly reasonable’ 
for the officers to enter the house and 
quell the violence, for they had ‘an 
objectively reasonable basis for be-
lieving both that the injured adult 
might need help and that the violence 
in the kitchen was just beginning.’” 
Court’s Ruling: 
“Exigent circumstances justified the 
officers’ warrantless entry into Plain-
tiffs’ home. The 911 call indicated 
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of public safety to require officers to 
walk away from a situation like the 
one they encountered here… ‘The 
role of a peace officer includes pre-
venting violence and restoring order, 
not simply rendering first aid to cas-
ualties.’ It sufficed to invoke the 
emergency aid exception that it was 
reasonable to believe that Fisher had 
hurt himself (albeit nonfatally) and 
needed treatment that in his rage he 
was unable to provide, or that Fisher 
was about to hurt, or had already 
hurt, someone else.”  
Cost	v.	Borough	of	Dickson	City,	PA 

U.S.	Court	of	Appeals	–	3rd	Cir.	 
(June	3,	2021) 

 
 
Welfare Check 
 

At approximately 8:30 p.m. a citizen 
informant (CI) contacted 911 to re-
port finding Elliott Daniels asleep in 
his truck with the lights on. A video 
showed that the truck was parked in 
a business parking lot, but was situat-
ed within the entrance/exit access 
road, facing outwards, as if Daniels 
was preparing to pull out onto the 
adjacent road. 
 Two deputies responded to 
the scene and called for an ambu-
lance to have EMS conduct a welfare 
check. The EMS technicians arrived, 
determined that Daniels was not hav-
ing any medical issues, and left the 
scene. At some point, the deputies 
called Deputy Bell to come to the 
scene “for a possible DUI.” 
 Deputy Bell testified that he 
arrived within ten minutes of the first 
deputies, but by that time the EMS 
techs had left the scene. Deputy Bell 
first spoke with the CI who had 
called 911 who suggested that Dan-
iels might be intoxicated. And in-
deed, the video reflected that the CI 
told Deputy Bell that when he first 

encountered Daniels, Daniels was 
slumped over in his seat with his 
seatbelt on; the CI believed that Dan-
iels had either had a medical incident 
or that he was drunk.  
 Deputy Bell then made con-
tact with Daniels who was already 
awake and outside of his vehicle. 
Deputy Bell told Daniels that he was 
with the Sheriff’s Office, that he 
worked with the DUI unit, and that 
he was there “to make sure that there 
is not an instance of DUI occurring.” 
Deputy Bell noticed that Daniels 
appeared lethargic and had blood-
shot, watery eyes. Daniels explained 
that he had been working in the sun 
all day and was extremely tired, 
which resulted in him pulling into 
the parking lot to sleep. Based on the 
fact that Daniels had been medically 
cleared, Deputy Bell suspected that 
Daniels was intoxicated. Deputy Bell 
obtained consent from Daniels to 
conduct field sobriety tests, which 
Daniels failed. Daniels was then  
arrested. 
 Daniels filed a motion to 
suppress arguing that he should have 
been released once the EMS techni-
cians medically cleared him. He con-
tended that nothing at that time pro-
vided reasonable suspicion for an 
investigative stop. At the suppression 
hearing, Daniels further argued that 
merely sleeping in a legally parked 
vehicle could not provide reasonable 
suspicion. He noted that he had not 
committed a traffic violation and that 
Deputy Bell admitted he had not 
smelled any alcohol or drugs during 
the incident. 
 The trial court entered an 
order denying Daniels’ motion, con-
cluding that “during the course of a 
welfare check, law enforcement de-
veloped reasonable suspicion to con-

provided a basis for a reasonable 
police officer to conclude that the 
offense of disorderly conduct had 
been committed. The presence of 
probable cause defeats Plaintiffs’ 
unlawful seizure, false arrest, false 
imprisonment, and malicious prose-
cution claims. Therefore, the [trial] 
court properly granted summary 
judgment in favor of Defendants. 
AFFIRMED.” 
Lessons Learned: 
In Michigan v. Fisher, (S.Ct.2009), 
the U.S. Supreme Court overruled 
the suppression of the officer’s testi-
mony in that he was legitimately 
inside the defendant’s home under 
the Emergency Aid Exception. 
“Officers do not need ironclad proof 
of ‘a likely serious, life-threatening’ 
injury to invoke the emergency aid 
exception. The only injury police 
could confirm in Brigham City was 
the bloody lip they saw the juvenile 
inflict upon the adult. Fisher argues 
that the officers here could not have 
been motivated by a perceived need 
to provide medical assistance, since 
they never summoned emergency 
medical personnel. This would have 
no bearing, of course, upon their 
need to assure that Fisher was not 
endangering someone else in the 
house. Moreover, even if the failure 
to summon medical personnel con-
clusively established that [Officer] 
did not subjectively believe, when he 
entered the house, that Fisher or 
someone else was seriously injured 
(which is doubtful), the test, as we 
have said, is not what [Officer] be-
lieved, but whether there was ‘an 
objectively reasonable basis for be-
lieving’ that medical assistance was 
needed, or persons were in danger.” 
 “It does not meet the needs 
of law enforcement or the demands 
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Amendment so long as it is executed 
in a reasonable manner pursuant to 
either “state law or sound police  
procedure.” 
 Since Cady, the community 
caretaking doctrine has become “a 
catchall for the wide range of respon-
sibilities that police officers must 
discharge aside from their criminal 
enforcement activities.” As one 
Court of Appeals noted, “There are 
widely varied circumstances, ranging 
from helping little children to cross 
busy streets to navigating the some-
times stormy seas of neighborhood 
disturbances, in which police officers 
demonstrate, over and over again, the 
importance of the roles that they play 
in preserving and protecting commu-
nities. Given this reality, it is unsur-
prising that in Cady, the Supreme 
Court determined, in the motor vehi-
cle context, that police officers per-
forming community caretaking func-
tions are entitled to a special measure 
of constitutional protection.” 
Court’s Ruling: 
“Here, Daniel argues that once the 
concern for his health had been dis-
pelled by the EMS technicians, he 
should have been released. He as-
serts that his continued detention for 
purposes of a DUI investigation was 
not supported by any reasonable sus-
picion that a crime had occurred pri-
or to Deputy Bell’s arrival. He fur-
ther argues that any reasonable suspi-
cion that developed after Deputy Bell 
physically observed him could not 
justify the initial detention.” 
 “Had Daniels been discov-
ered by the CI parked in a regular 
parking spot, asleep, with the head-
lights on, we would have been con-
strained to reverse absent additional 
factors that could lead to reasonable 
suspicion. This is so even if the en-

gine had been running. See, Dan-
ielewicz v. State, (2DCA 1999) 
(concluding that where the [motorist] 
was parked in a legal parking spot, 
with the headlights on and his engine 
running but where the law enforce-
ment officer observed no traffic in-
fraction, had no reason to believe 
there was any mechanical problem 
with the vehicle, and did not testify 
that he was concerned for the 
[motorist’s] personal health, the in-
vestigative stop was not based on 
reasonable suspicion); Delorenzo v. 
State, (4DCA 2006) (concluding that 
where the law enforcement officer 
observed the [motorist] sleeping in 
his legally parked vehicle in a public 
parking lot with the engine running 
but where the officer did not testify 
to any observation suggesting that 
the [motorist] was either ill or under 
the influence of alcohol or a con-
trolled substance, there was no rea-
sonable suspicion to support an in-
vestigative stop). This court has sim-
ilarly concluded that being stopped 
near or partially on the road does not, 
by itself, give rise to reasonable sus-
picion of criminal conduct. See Bent 
v. State, (2DCA 2020).” 
 “Yet, when determining 
whether reasonable suspicion exists, 
the totality of the circumstances must 
be considered from the ‘standpoint of 
an objectively reasonable police of-
ficer.’ Notably, ‘innocent behavior 
will frequently provide the basis’ for 
reasonable suspicion. (quoting Unit-
ed States v. Sokolow, (S.Ct.1989)). 
And officers may detain individuals 
to resolve ambiguities about suspi-
cious yet lawful or innocent behav-
ior, (citing Illinois v. Wardlow, 
(S.Ct.2000)), because ‘the relevant 
inquiry is not whether particular con-
duct is innocent or guilty, but the 

duct a DUI investigation,” citing 
Dermio v. State, (2DCA 2013). On 
appeal, that ruling was affirmed. 
Issue: 
Did law enforcement officers who 
initially interacted with Daniels have 
reasonable suspicion to conduct a 
DUI investigation? Yes. 
Community Caretaking: 
Case law clearly provides that law 
enforcement may conduct welfare 
checks when necessary and that they 
do not rise to the level of an uncon-
stitutional stop or seizure. “It is well 
recognized that police officers may 
conduct welfare checks and that such 
checks are considered consensual 
encounters that do not involve con-
stitutional implications.” Dermio, 
supra. See also, Taylor v. State, 
(1DCA 2021) (noting that welfare 
checks fall under the “community 
caretaking doctrine” and explaining 
that they can be deemed lawful as 
long as they are “totally [divorced] 
from the detection, investigation, or 
acquisition of evidence relating to 
the violation of a criminal stat-
ute” (quoting Cady v. Dombroski, 
(S.Ct.1973). 
 The community caretaking 
exception arose in Cady v. Dom-
browski, a case in which the Su-
preme Court upheld the warrantless 
search of a disabled vehicle when the 
police reasonably believed that the 
vehicle’s trunk contained a gun. The 
Court explained that police officers 
frequently engage in such “comm-
unity caretaking functions, totally 
divorced from the detection, investi-
gation, or acquisition of evidence 
relating to the violation of a criminal 
statute.” Police activity in further-
ance of such functions (at least in the 
motor vehicle context) does not, the 
Court held, offend the Fourth 
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officer.’” 
 “Thus, at the time the first 
law enforcement officers arrived, 
there were only three possible expla-
nations for the way in which Daniels 
and his truck were found: 1. a medi-
cal incident occurred, 2. he was un-
der the influence of something, or 3. 
he was really tired and had pulled 
into the parking lot to sleep. But as 
we already explained, the known 
facts made Daniels’ explanation 
much less plausible. While it is un-
known whether Deputy Bell was 
called to the scene at the same time 
as the first EMS technicians, we do 
know that he was called ‘for a possi-
ble DUI.’ Thus, the first officers 
must have believed that if Daniels 
had not had a medical incident, then 
it was likely that he was intoxicated. 
The two most plausible reasons for 
the location of the truck and the man-
ner in which both the truck and Dan-
iels were found were not mutually 
exclusive. Both could exist at the 
same time. The fact that one of the 
possible reasons had been dispelled 
before Deputy Bell arrived (i.e., that 
Daniels had had some sort of medi-
cal incident) does not mean that rea-
sonable suspicion did not exist. Ra-
ther, it merely strengthened the only 
other reasonable possibility: that 
Daniels was under the influence of 
something.” 
  “We conclude that even if 
the known facts involved potentially 
lawful or innocent conduct, they did, 
at the very least, result in an ambigu-
ous situation under the totality of the 
circumstances. Thus, the officers 
were permitted to detain him to re-
solve any ambiguities. Affirmed.” 
Lessons Learned: 
The D.C.A. also made this observa-
tion in its opinion: “Because Deputy 

Bell was the State’s only witness, we 
do not know what the CI told the 911 
operator, what the CI told the first 
law enforcement officers on the sce-
ne, what the first EMS technicians 
might have said, or if there were any 
other factors observed by the first 
law enforcement officers that sug-
gested to them that Daniels might 
have been intoxicated. And what the 
CI told Deputy Bell is irrelevant be-
cause it does not bear on whether 
reasonable suspicion had developed 
prior to Deputy Bell’s arrival.” 
 And from the specially con-
curring opinion: “The absence of 
such evidence does not require a 
reversal here due to our determina-
tion that the location of the truck and 
the manner in which both Daniels 
and his truck were found created at 
least an ambiguous situation for 
which his continued detention was 
lawful. However, in cases such as 
this—involving a lapse of time and 
continued detention prior to a DUI 
investigation—the State would be 
wise to submit the strongest evidence 
possible to justify the detention. Oth-
erwise, the State risks having a con-
viction overturned.” 
 Importantly, the U.S. Su-
preme Court ruled recently in 
Caniglia v. Strom, (May 17, 2021), 
that the community caretaking ex-
ception to the warrant requirement 
announced in Cady v. Dombrowski, 
(S.Ct.1973), applied to police entry 
into a vehicle and was not applicable 
to entry into a residence.” 

Daniels	v.	State 
2nd	D.C.A.	 

(Sept.	9,	2022) 
 
 

Third Party Consent 
Detective James Bain arrested Mos-
ley Williams on a warrant for an 

degree of suspicion that attaches to 
particular types of noncriminal acts.’ 
… Thus, in determining whether the 
trial court was correct that reasonable 
suspicion had developed prior to 
Deputy Bell’s arrival, we must focus 
on the undisputed facts that the first 
law enforcement officers were aware 
of: the location of Daniels’ truck, the 
manner in which it was found, and 
the fact that Daniels was found 
sleeping in it.” 
 “Daniels does not dispute 
that he had been observed by the CI 
asleep in his truck with the head-
lights on in the entrance/exit of a 
business parking lot. …The odd lo-
cation of the truck and the direction 
that the truck was facing along with 
the fact that the headlights were still 
on is not supportive of Daniels’ ex-
planation that he had pulled over to 
sleep. The video clearly reflects that 
Daniels was not parked in a parking 
spot; he was parked in the entrance/
exit to the parking lot. Daniels’ truck 
was also facing outward as if he was 
about to pull out onto the adjacent 
road. This is not a typical location 
that a driver would park his or her 
vehicle if he or she wanted to sleep. 
The time of the incident also makes 
Daniels’ explanation less plausible. 
Daniels was discovered at 8:30 p.m. 
with his headlights still on. Certainly, 
during daylight hours, it is conceiva-
ble that a driver might forget to turn 
his or her headlights off when park-
ing his or her vehicle. But at 
nighttime, when the headlights illu-
minate the area in front of a vehicle, 
it is much less likely that a driver 
would forget to turn them off. These 
known facts are part of the totality of 
the circumstances that must be con-
sidered from the ‘standpoint of an 
objectively reasonable police  
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jointly held premises. Also, as a gen-
eral rule, a search without a warrant 
is per se unreasonable, unless the 
search conforms to one of the recog-
nized exceptions. Consent searches 
occupy one of these categories. 
“Consent searches are part of the 
standard investigatory techniques of 
law enforcement agencies” and are 
“a constitutionally permissible and 
wholly legitimate aspect of effective 
police activity.” Schneckloth v. 
Bustamonte, (S.Ct.1973).  
 In U.S. v. Matlock, 
(S.Ct.1974) the Court was confront-
ed by a dwelling with joint occupants 
where the consent of only one occu-
pant was obtained. The Court ruled, 
“The consent of one who possesses 
common authority over premises or 
effects is valid as against the absent, 
non-consenting person with whom 
that authority is shared.”  
Court’s Ruling: 
Wanda Wells was the sole lessee 
“Consent is an exception to the war-
rant requirement, which may be giv-
en by a third party with common 
authority or apparent authority over 
the premises or effects. The Govern-
ment bears the burden of proving by 
a preponderance of the evidence that 
the co-occupant had sufficient au-
thority to provide consent. See, Unit-
ed States v. Matlock, (S.Ct.1974). A 
warrantless search is justified when 
officers reasonably rely on apparent 
authority of the third party, even if 
she lacked common authority. For 
apparent authority, we examine 
whether ‘the facts available to the 
officer at the time’ of consent would 
lead a person of reasonable caution 
to believe the consenter had authority 
over the item searched.   See, Illinois 
v. Rodriguez, (S.Ct.1990). Common 
authority is determined from joint 

access, mutual use, and control, and 
its existence is a question of fact. A 
co-occupant has authority to consent 
to a search of common areas. How-
ever, if officers ‘encounter circum-
stances that would put them on no-
tice of limited authority, they may 
not ignore such signals.’” 
  “Based on the evidence in 
the record, Wells had apparent au-
thority over the bag. At the time of 
consent, law enforcement officers 
knew: 1. Williams had directed 
Wells to move the gun owned by and 
registered to her to a specific place 
within the apartment; 2. Wells volun-
tarily led the officers to the location 
of the gun; and 3. Wells had access 
to the bag and never indicated it was 
Williams’ bag or that her ability to 
use or access the bag was limited. As 
the sole lessee, Wells had actual and 
common authority over the apart-
ment and consented to the search of 
the entire apartment. Where the gun 
was located—partially visible in the 
unzipped bag hanging on the door 
handle of their shared bedroom—
was in a common area. The evidence 
is sufficient to lead a person of rea-
sonable caution in the officers’ situa-
tion to believe Wells had authority 
over the bag and could consent to a 
search of the bag for Fourth Amend-
ment purposes. We reverse the dis-
trict court’s grant of the suppression 
motion,. 
Lessons Learned: 
Wells was the sole lessee of the 
apartment, she was the registered 
owner of the firearm, she allowed the 
officers to enter her apartment, she 
signed the consent to search form, 
she voluntarily led the officers to her 
bedroom directly to the firearm in 
question. There is no theory of law 
that makes the firearm seizure  

armed kidnapping. He searched Wil-
liams and his car but failed to locate 
the gun that had been used in the 
kidnapping. The next day, Detective 
and three officers knocked on Wanda 
Wells’ (deftendant’s girlfriend) 
apartment door. Wells opened the 
door and acknowledged that she re-
sided in the apartment with Wil-
liams, whom she described as her 
boyfriend. Wells eventually admitted 
that she possessed a firearm regis-
tered in her name. Wells also admit-
ted she allowed Williams to use her 
gun even though she was aware he 
was a convicted felon. Wells eventu-
ally agreed to show the officers 
where the gun was in the apartment, 
escorting them to the bedroom and 
pointing out a gun located in a black 
bag hanging from the handle of the 
open bedroom door. 
 Williams moved to suppress 
the gun evidence obtained from the 
warrantless search of the bag, claim-
ing Wells lacked authority to consent 
to the search. The trial court deter-
mined that while Wells had actual 
and common authority over the 
apartment, it was not clear from the 
evidence that Wells had common 
authority over the bag located in her 
bedroom. The government appealed. 
The 8th Circuit reversed the ruling. 
Issue: 
Did Defendant’s girlfriend, the apart-
ment’s sole lessee, have apparent 
authority to consent to the search of 
the black bag observed in her bed-
room closet? Yes. 
Third-Party Consent: 
As a rule, one who resides with an-
other person is perceived by the law 
to “assume the risk” that the co-
occupant will waive their Fourth 
Amendment rights and grant police 
consent to a warrantless search of the 
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going investigation for the DUI com-
mitted by the defendant within 
Campbell’s jurisdiction. Reversed.” 
 “Lastly, because we believe 
that the factual scenario that occurred 
here is a recurring one faced by mu-
nicipal law enforcement officers dur-
ing DUI investigations, we certify  
to the Florida Supreme Court the  
following question of great public  
importance: 
Does a municipal law enforcement 
officer who has lawfully arrested a 
suspect for committing the offense 
of DUI within the officer’s territo-
rial jurisdiction have the continued 
authority of his or her office to 
request that the suspect submit to 
breath testing under Florida’s Im-
plied Consent law when the re-
quest and the testing take place 
outside the officer’s municipality?  
 

Lessons Learned: 
While not referenced by the D.C.A. 
here, the U.S. Supreme Court ruled 
in Virginia v. Moore, (S.Ct.2008), 
that the Fourth Amendment does not 
require the exclusion of evidence 
obtained in a search incident to an 
arrest that violated state law. In 
Moore, two police officers in the city 
of Portsmouth, Virginia arrested the 
defendant for driving on a suspended 
license. When conducting a search 
incident to that arrest, they discov-
ered crack cocaine and cash, which 
led to state charges against the de-
fendant for possession of cocaine 
with intent to distribute. Because 
driving on a suspended license is not 
an arrestable offense under Virginia 
law, the defendant moved to sup-
press the evidence obtained in the 
search. The trial court denied the 

(Continued from page 2) 
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questionable. The Supreme Court in 
U.S. v. Matlock, (1974), held that an 
individual who chooses to live with 
another assumes a risk no greater 
than “an inability to control access to 
the premises during [his] absence,” 
“the consent of one who possesses 
common authority over premises or 
effects is valid as against the absent, 
non-consenting person with whom 
that authority is shared.” 
 “What we hold today does 
not suggest that law enforcement 
officers may always accept a per-
son’s invitation to enter premises. As 
with other factual determinations 
bearing upon search and seizure, 
determination of consent to enter 
must be judged against an objective 
standard: would the facts available to 
the officer at the moment ... ‘warrant 
a man of reasonable caution in the 
belief’ that the consenting party had 
authority over the premises? Terry v. 
Ohio, (S.Ct.1968). If not, then war-
rantless entry without further inquiry 
is unlawful unless authority actually 
exists. But if so, the search is valid.” 
Illinois v. Rodriguez, (S.Ct.1990). 
  Prior cases clearly demon-
strate the benefit of relying on a 
printed Consent to Search form as 
opposed to obtaining verbal consent. 
“When the validity of a search rests 
on consent the State must demon-
strate that such consent was unequiv-
ocally given, and not merely defer-
ence to the apparent authority of the 
police.” Thompson v. State, (2DCA 
1990).  
 

United	States	v.	Williams 
U.S.	Court	of	Appeals	–	8th	Cir.	 

(June	9,	2022) 
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motion, and the defendant was con-
victed. On appeal, the Supreme 
Court held that the Fourth Amend-
ment did not prohibit the defendant’s 
arrest or require the exclusion of the 
drug evidence. 
 In U.S. v. Ryan, (2013), the 
U.S. Court of Appeals – 1st Cir., had 
for review an extra-territorial arrest, 
“As to the territorial limit on 
[Officer] LaMere’s jurisdiction, 
Moore again implies that an extrater-
ritorial arrest is not a per se violation 
of the Fourth Amendment. In Moore, 
the Supreme Court stated without 
qualification that an arrest supported 
by probable cause is constitutionally 
reasonable… Likewise, for an officer 
to arrest an obviously intoxicated 
driver just outside that officer’s terri-
torial jurisdiction, after a lawful traf-
fic stop, is ‘not remotely’ akin to the 
invasions of privacy that might call 
for the exclusion of evidence… The 
weight of authority from other courts 
of appeals supports our conclusion.” 
 Again, and this is from the 
U.S. Court of Appeals - 11th Cir., 
U.S. v. Goings, (2009): “In this case, 
Goings argues that the district court 
erred by denying his suppression 
motion only on the ground that the 
arrest leading to the discovery of the 
evidence violated Florida law. How-
ever, the district court correctly 
found that, under the Supreme 
Court’s decision in Moore, it was 
irrelevant for purposes of the Fourth 
Amendment whether Goings’ arrest 
violated state law, so long as it was 
supported by probable cause.” 

 
State	v.	Torres 

5th	D.C.A.	 
(Sept.	9,	2022) 

 
 
  


