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At 7:00 p.m., four detectives as-
signed to the Crime Suppression Unit 
arrived at a public housing complex, 
for what they called a “park and 
walk.” The detectives exited their 
vehicle and walked toward a small 
group of men with the intent of strik-
ing up a conversation. As the detec-
tives approached, they noticed a 
strong smell of marijuana emanating 
from the group of four to five  
individuals. 
 Detectives approached 
Dequay Roberts, who was standing 
next to the trunk of a parked car, 
while other Detectives spoke with 
other members of the group. Detec-
tive asked Roberts if he had any con-
traband on him, to which Roberts 
replied “no.” Roberts then voluntari-
ly turned out his pants pockets to 
show the detectives that they were 
empty. However, at the same time 
Detective noticed the outline of a 
hard object in Roberts’ pocket, 
which was weighing down his nylon 
windbreaker. Believing that the ob-
ject was a gun, Detective reached out 
and touched the outside of Roberts’ 
jacket pocket. Doing so confirmed 
his suspicion. Detective then notified 
his fellow officers of the presence of 
a firearm by yelling “gun.” 
 Roberts immediately  
attempted to flee but was tackled by 
the detectives. It took all four of 

them to restrain Roberts, who contin-
ued to resist arrest even after being 
placed in a patrol vehicle. Detective 
ultimately secured the loaded gun, 
which fell out of Roberts’ pocket in 
the struggle. Defendant was charged 
with possession of a firearm by a 
convicted felon. He filed a motion to 
suppress, arguing that the detectives 
lacked both probable cause and/or 
reasonable suspicion to detain him or 
search his person. According to Rob-
erts, the “police had no articulable, 
particularized, and objectively rea-
sonable belief that [he] was commit-
ting a crime or was a danger to 
them.” The trial court denied the 
motion. On appeal that ruling was 
affirmed. 
Issue: 
Did the detectives possess a reasona-
ble suspicion of criminal activity, 
and was that suspicion sufficiently 
particularized to the defendant? Yes 
Odor as Probable Cause: 
Case law, both federal and Florida, 
has held that the odor of burnt mari-
juana provides an officer with proba-
ble cause that a crime is being com-
mitted. “Officer Turner testified that 
while he was getting Cheeks’ driv-
er’s license, he smelled the odor of 
burnt marijuana and saw marijuana 
residue on the inside of the passenger 
door. Our precedent makes clear that 
an officer’s level of suspicion rises to 
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the level of probable cause when he 
detects ‘what he [knows] from his 
law enforcement experience to be the 
odor of marijuana.’ Accordingly, the 
smell of marijuana gave Officer 
Turner reasonable suspicion that 
additional criminal activity had oc-
curred or was occurring, which justi-
fied extending the stop” United 
States v. Cheeks, (11th Circuit 2019). 
 Similarly, in State v. Her-
nandez, (2DCA 1998), the Second 
District held that “the strong odor of 
marijuana emanating from a cluster 
of people gave the officers probable 
cause to believe the members of the 
group had marijuana in their posses-
sion and, therefore, to search each 
person who was present.”  
 However, in Green v. State, 
(2DCA 2002), the Second District 
held that the odor of marijuana did 
not give the police probable cause to 
believe the members of a group had 
marijuana in their possession and to 
search each person who was present. 
The court seems to have narrowed its 
Hernandez holding by distinguishing 
the fact that, in Hernandez, the po-
lice stopped the defendant only after 
he had walked away from the group, 
and an officer who had followed the 
defendant detected the odor of mari-
juana emanating from the defend-
ant’s person. 
Court’s Ruling: 
In the present case, the 11th Circuit 
found that the odor of marijuana em-
anating from a small group constitut-
ed reasonable suspicion. “In this ap-
peal, Roberts argues that his mere 
presence in a group which smelled of 
marijuana was insufficient to estab-
lish reasonable suspicion or probable 
cause. He acknowledges that the 
smell of marijuana can, in some cir-
cumstances, establish probable cause 

suspicions rose to the level of proba-
ble cause when, as the door stood 
open, he detected what he knew from 
his law enforcement experience to be 
the odor of marijuana’). Affirmed.” 
Lessons Learned: 
Beyond the statements of the law set 
out above, given Florida’s partial 
legalization of therapeutic marijuana, 
the odor of burnt marijuana is no 
longer as compelling as it was. How-
ever, as it pertains to the odor of 
burnt marijuana emanating from a 
vehicle, courts have continued to 
sustain the odor as probable cause. 
See, State v. Ruise, (9th Cir. Ct. Mar. 
20, 2020) (holding that an officer 
who smelled the odor of marijuana 
during a traffic stop had probable 
cause for a warrantless search of the 
vehicle, even though the odor of can-
nabis was found to be indistinguisha-
ble from the odor of now legal 
hemp). 
 More to the point, the 2nd 
D.C.A. in Owens v. State, (2DCA 
2021), rejected the defendant’s argu-
ment that because possession of ma-
rijuana in some instances, and hemp 
in all instances, has been legalized in 
Florida, the odor of marijuana can no 
longer serve as the basis for probable 
cause to search a vehicle because the 
odor of marijuana cannot be distin-
guished from that of hemp. The 
D.C.A. ruled: 
 “We recognize that there 
may be a circumstance where an 
occupant of a vehicle may have a 
legitimate explanation for the pres-
ence of the smell of fresh (not burn-
ing or burnt) marijuana in the vehi-
cle, such as where the individual has 
a lawful prescription for it, or that 
the substance is, in fact, hemp. But 
even the current version of section 

(Continued on page 10) 

or reasonable suspicion to search a 
specific area or person.”  
 Defendant argued that the 
reasonable suspicion was not particu-
larized as to him. However, because 
the 11th Circuit had held that the 
smell of marijuana alone may create 
a reasonable suspicion of criminal 
wrongdoing, see United States v. 
White, (11th Cir. 2010), and because 
the group was sufficiently small, the 
detectives were justified in detaining 
Roberts.   
 “Under Terry, law enforce-
ment officers may seize an individual 
for a brief, investigatory stop if they 
have a reasonable suspicion that the 
individual was involved, or is about 
to involved in, criminal activity. 
United States v. Acosta, (11th Cir. 
2004). While ‘reasonable suspicion’ 
is a lower standard than probable 
cause, it still requires at least an ob-
jective justification. Illinois v. Ward-
low, (S.Ct.2000). Police must ‘be 
able to point to specific and articula-
ble facts which, taken together with 
rational inferences from those facts, 
reasonably warrant [the] intrusion.’ 
An ‘inchoate and unparticularized 
suspicion or hunch’ is insufficient.” 
  “Whether reasonable suspi-
cion exists is based on the totality of 
the circumstances. See United States 
v. Sokolow, (S.Ct.1989). But the 
smell of marijuana alone can pro-
vide reasonable suspicion for an 
investigatory stop. What’s more, we 
have held that the odor of marijuana 
can establish the existence of proba-
ble cause. See United States v. Lueck, 
(11th Cir. 1982) (‘At the point mari-
juana was smelled by [the officer], 
probable cause to believe a crime 
had been committed ... arose’); Unit-
ed States v. Tobin, (11th Cir. 1991) 
(‘There is no doubt that the agent’s 
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  Recent Case Law  

K-9	Free	Air	Sniff 
 

Sergeant Peter Lukas with the Geor-
gia State Patrol initiated a traffic stop 
of a car because he could not see into 
the vehicle, which suggested the 
window tint was too dark and in vio-
lation of Georgia law. Lukas also 
noticed that the car’s license plate 
tag was obstructed, which is also 
illegal in Georgia. When Lukas ap-
proached the car, he observed Robert 
Terry in the driver’s seat and Kabri-
anna Smith in the front passenger’s 
seat. Lukas asked for Terry’s driver’s 
license, but Terry could only provide 
him with a Florida identification 
card. Terry then advised Lukas that 
Smith owned the vehicle, but when 
Lukas checked the vehicle registra-
tion, it showed that the primary own-
er of the vehicle was Teresa Rodri-
guez, and that Smith was only a sec-
ondary owner. 
 Lukas also discovered that 
Terry’s driver’s license was invalid 
and had been suspended a total of ten 
times. As a result, Lukas arrested 
Terry for driving with a suspended 
license. Lukas then returned to his 
patrol car to see if Smith had a valid 
license so he could release the car to 
her, and he confirmed that she did. 
Even so, Lukas asked Smith permis-
sion to search the car, but she re-
fused. Despite this refusal, a K-9 
officer used his dog to conduct a 
“free-air sniff” of the vehicle alerting 
to the presence of illegal drugs. The 
officers then conducted a full search 
of the car, during which they found a 
package containing a “grayish whit-

ish gravel” substance; a “heat sealed 
bag of [a] green leafy substance” and 
$11,420 in cash. Both driver and 
passenger were arrested for the 
drugs. 
Issue: 
Did the officer have a particularized 
and objective basis to suspect that 
defendant or the owner of vehicle 
were involved in criminal activity 
unrelated to the traffic stop? No. 
Prolonging a Traffic Stop: 
“Temporary detention of individuals 
during the stop of an automobile by 
the police ... constitutes a ‘seizure’ of 
‘persons’ within the meaning of [the 
Fourth Amendment].” Whren v. 
United States, (S.Ct.1996). 
 “Therefore, traffic stops 
must satisfy the Fourth Amend-
ment’s reasonableness limitation, 
which requires that an officer making 
a traffic stop have probable cause or 
reasonable suspicion that the person 
stopped has committed a traffic vio-
lation or is otherwise engaged in or 
about to be engaged in criminal ac-
tivity.” The Supreme Court has held 
that an officer may not unreasonably 
prolong a traffic stop in order to 
conduct an investigation unrelated to 
the reason for the stop. See, Rodri-
guez v. United States, (S.Ct.2015). 
However, where an officer develops 
“reasonable suspicion of criminal 
activity” during the course of the 
stop, the Fourth Amendment permits 
that officer to detain the suspect even 
“beyond completion of the traffic 
investigation.”   
 Generally, a traffic stop is 
reasonable only insofar as “it is: 

1. justified at its inception and 2. 
reasonably related in scope to the 
circumstances which justified the 
interference in the first place.” But 
during a traffic stop an officer can 
request the documents concerning 
the travel—such as driver’s license, 
registration, rental contract. The of-
ficer can also inquire about the trip 
being taken and can ask questions on 
any subject so long as the question-
ing does not prolong the detention 
beyond what is otherwise necessary 
to perform such routine tasks as 
computer checks and preparing  
reports and citations. 
 The U.S. Supreme Court  
has explained, a seizure that is lawful 
at its inception can violate the Fourth 
Amendment if its manner of execu-
tion unreasonably infringes interests 
protected by the Constitution. A sei-
zure that is justified solely by the 
interest in issuing a warning ticket to 
the driver can become unlawful if it 
is prolonged beyond the time reason-
ably required to complete that mis-
sion. See, Illinois v. Caballes, 
(S.Ct.2005). Thus, the “tolerable 
duration of police inquiries in the 
traffic-stop context” is determined by 
“the seizure’s ‘mission’—to address 
the traffic violation that warranted 
the stop and attend to related safety 
concerns.” But after the tasks related 
to the investigation of the traffic vio-
lation and processing of the citation 
have been accomplished, an officer 
“cannot continue to detain an indi-
vidual without reasonable articulable 
suspicion.” And significantly,  
reasonable, articulable suspicion 
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the traffic stop were completed be-
fore the free-air dog sniff was con-
ducted. Indeed, Lukas testified that 
when he gave Smith ‘her stuff back,’ 
which was prior to the dog sniff, she 
was ‘free to go,’ and the only reason 
he asked her to stay by his patrol car 
was because he did not want her to 
get hit by a car while walking down 
the interstate.” 
 “So, although Lukas be-
lieved there were ‘indications of 
criminal activity going on,’ he never-
theless determined that he had ‘no 
legal grounds’ to keep Smith after 
determining that she had a valid li-
cense and returning her belongings. 
Additionally, prior to the K-9 search, 
Terry had already been arrested, and 
there were no remaining tasks related 
to his offense of driving with a sus-
pended licenses being conducted. 
Given the foregoing, the undisputed 
evidence shows that all tasks related 
to the mission of the traffic stop were 
completed before Lukas asked for 
Smith’s consent to search the car and 
before the free-air sniff was conduct-
ed. Thus, the officers prolonged the 
traffic stop after the mission of the 
stop was completed in order to con-
duct an open-air dog sniff, which 
renders the seizure at issue unlawful. 
And this is true even if that process 
added ‘very little time to stop.’ ” 
 “Again, even Lukas testi-
fied that, after returning Smith’s be-
longings, he had no legal basis to 
detain her, which means he certainly 
did not have a particularized and 
objective basis for suspecting that 
Terry or Smith were involved in 
criminal activity unrelated to the 
traffic stop. Under the foregoing cir-
cumstances, the trial court abused its 
discretion in denying Terry’s motion 
to suppress the evidence seized from 

Smith’s car. Reversed.” 
Lessons Learned: 
While this case originated in the state 
of Georgia the ruling is reliant upon 
U.S. Supreme Court jurisprudence, 
and is thus relevant to Florida  
officers. 
  The problem with the 
court’s conclusion can be found in 
this sentence, “Although Terry con-
cedes that the initial traffic stop was 
lawful, he argues that the open-air 
dog sniff of Smith’s car was unlaw-
ful because it was conducted after 
the ‘mission’ of the traffic stop was 
complete.” Thus, since Terry was 
driving another’s vehicle, even with 
consent, he lacked “standing” to  
object to the dog sniff and vehicle 
search. 
 “Fourth Amendment rights 
are personal rights which . . . may 
not be vicariously asserted,” Alder-
man v. United States, (S.Ct.1969). 
“A person aggrieved by an illegal 
search and seizure only through the 
introduction of damaging evidence 
secured by a search of a third per-
son's premises or property has not 
had any of his Fourth Amendment 
rights infringed. The rule of standing 
to raise vicarious Fourth Amendment 
claims should not be extended by a 
so-called “target” theory whereby 
any criminal defendant at whom a 
search was “directed” would have 
standing to contest the legality of 
that search and object to the admis-
sion at trial of evidence obtained as a 
result of the search.” Rakas v. Illi-
nois, (S.Ct.1978). 
 Defendants who assert nei-
ther a property nor a possessory in-
terest in the automobile searched nor 
an interest in the property seized and 
who failed to show that they had any 
legitimate expectation of privacy in 

requires a “particularized and objec-
tive basis for suspecting that a citizen 
is involved in criminal activity.”  
See, Rodriguez v. United States, 
(S.Ct.2015). 
Court’s Ruling: 
“Although Terry concedes that the 
initial traffic stop was lawful, he 
argues that the open-air dog sniff of 
Smith’s car was unlawful because it 
was conducted after the ‘mission’ of 
the traffic stop was complete. Specif-
ically, he contends that after the traf-
fic stop was complete, Lukas lacked 
any reasonable, articulable suspicion 
to prolong the stop to conduct the 
open-air K-9 search. We agree.” 
 “Importantly, a dog sniff of 
a traffic-stopped vehicle is ‘not fairly 
characterized as part of the officer’s 
traffic mission, because it is a meas-
ure aimed at detecting evidence of 
ordinary criminal wrongdoing. 
[Rodriguez]. As a result, prolonging 
a traffic stop in order to conduct an 
open-air dog sniff renders the seizure 
unlawful, even if that process adds 
very little time to stop. Indeed, the 
Supreme Court of the United States 
has clearly held that ‘conducting an 
open-air dog sniff around a vehicle 
during a traffic stop does not itself 
violate the Fourth Amendment, 
and—like other investigation unrelat-
ed to the stop—it can be lawfully 
done so long as it does not lengthen 
the stop at all.’ ” 
 “The question in this case, 
then, is whether ‘the free-air dog 
sniff that resulted in probable cause 
to ... search inside [the] car was done 
while some other task related to the 
mission of the traffic stop was still 
being conducted, so that the sniff did 
not add any time to the stop.’ And 
here, the undisputed evidence shows 
that all tasks related to the mission of 
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“FUCK PIGS!” and “FUCK THE 
COPS.” The District Attorney ulti-
mately dropped all charges because 
officers that were present at the 
courthouse did not tell Ballentine and 
others to stop, while some officers 
also possibly told Plaintiffs where 
they could and could not chalk, the 
District Attorney concluded prosecu-
tions were not a good use of limited 
resources. 
 Plaintiffs responded by fil-
ing a civil rights action against indi-
vidual officers as well as Metro. The 
trial court entered summary judg-
ment for the officers on all claims 
except Ballentine’s claim that Detec-
tive Tucker violated his First 
Amendment rights by arresting him 
in retaliation for chalking anti-police 
messages on sidewalks. On appeal 
that ruling was sustained. 
Issue: 
Did Detective Tucker violate Ballen-
tine’s First Amendment rights by 
arresting him for chalking anti-police 
messages on the sidewalk despite 
probable cause that it constituted a 
violation of the ant-graffiti ordinance 
in effect at the time? Yes, because 
others similarly situated were not 
cited. 
First Amendment  
Protection: 
The First Amendment forbids gov-
ernment officials from retaliating 
against individuals for speaking out. 
To recover under § 1983 for such 
retaliation, a plaintiff must prove: 1. 
he engaged in constitutionally pro-
tected activity; 2. as a result, he was 
subjected to adverse action by police 
officer that would chill a person of 
ordinary firmness from continuing to 
engage in the protected activity; and 
3. there was a substantial causal rela-
tionship between the constitutionally 

protected activity and the adverse 
action.  
 In Nieves v. Bartlett, 
(S.Ct.2019), the Supreme Court ruled 
that plaintiffs bringing “First 
Amendment retaliatory arrest 
claims” must generally “plead and 
prove the absence of probable 
cause,” because the presence of 
probable cause generally “speaks to 
the objective reasonableness of an 
arrest” and suggests that the 
“officer’s animus” is not what caused 
the arrest.  
 However, the Supreme 
Court went on to rule, “an unyielding 
requirement to show the absence of 
probable cause in such cases could 
pose ‘a risk that some police officers 
may exploit the arrest power as a 
means of suppressing speech.’ Thus, 
the no-probable-cause requirement 
should not apply when a plaintiff 
presents objective evidence that he 
was arrested when otherwise similar-
ly situated individuals not engaged in 
the same sort of protected speech had 
not been. Because this inquiry is 
objective, the statements and motiva-
tions of the particular arresting of-
ficer are irrelevant at this stage. After 
making the required showing, the 
plaintiff's claim may proceed in the 
same manner as claims where the 
plaintiff has met the threshold show-
ing of the absence of probable 
cause.” 
Court’s Ruling: 
In the present case Detective Tucker 
did not dispute that Ballentine en-
gaged in constitutionally protected 
activity; and was subjected to ad-
verse action by him that would chill 
a person of ordinary firmness from 
continuing to engage in the protected 
activity. However, he denied that 
there was a causal relationship be-

the glove compartment or area under 
the seat of the car in which they were 
merely passengers, were not entitled 
to challenge a search of those areas. 
Jones v. United States, (S.Ct.1960). 

Terry	v.	State 
Court	of	Appeals	of	Georgia	 

(Jan.	28,	2021) 
 

 
 First	Amendment	and	 
	Retaliation 
 

In response to increased chalking 
activity and incurred cleaning costs, 
the City of Las Vegas indicated to 
the Las Vegas Metropolitan Police 
Department (Metro) that it was will-
ing to prosecute if Metro observed 
someone chalking the sidewalks. 
After numerous incidents of anti-
police chalking resulting in cleanup 
costs of $300. in one instance, and 
$1,250. for a second, officers were 
out warning police protestors that 
they were subject to citation.  
 Detective Tucker was pre-
sent at the courthouse while Brian 
Ballentine and others chalked, and he 
photographed the messages. After 
recognizing Ballentine from his prior 
investigation, he asked if he was 
going to clean up. Ballentine did not 
respond. In the end, Detective Tuck-
er did not stop Ballentine or cite him, 
and no officer told Ballentine to stop 
chalking. Ballentine also indicated 
that no efforts were made to stop 
other individuals, including children, 
from chalking that day. 
  Subsequently, Detective 
Tucker caused a warrant of arrest for 
Ballentine’s chalkings. In the decla-
rations, Detective Tucker referred to 
Plaintiff’s association with the Sun-
set Activist Collective and Cop-
Block. He also specified the content 
of some of their messages, including 
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by the Nieves exception to show that 
a plaintiff was ‘arrested when other-
wise similarly situated individuals 
not engaged in the same sort of pro-
tected speech had not been.’ Similar 
to jaywalking, if chalking constitutes 
an offense, it is an offense for which 
‘probable cause does little to prove 
or disprove the causal connection 
between animus and injury.’ Thus, 
Plaintiffs have shown differential 
treatment of similarly situated  
individuals, satisfying the Nieves  
exception.” 
 “In addition to showing the 
absence of probable cause or the 
applicability of the exception, the 
‘plaintiff must show that the retalia-
tion was a substantial or motivating 
factor behind the [arrest], and, if that 
showing is made, the defendant can 
prevail only by showing that the 
[arrest] would have been initiated 
without respect to retaliation.’ On 
this point, the [trial] court correctly 
concluded that a reasonable jury 
could find that the anti-police content 
of Plaintiffs’ chalkings was a sub-
stantial or motivating factor for De-
tective Tucker’s declarations of ar-
rest. Detective Tucker knew that 
Plaintiffs were activists that were 
vocally critical of the police. Moreo-
ver, rather than cite Plaintiffs—
which the evidence showed was an 
extremely rare occurrence to begin 
with—Detective Tucker sought ar-
rest warrants. Coupled with the evi-
dence of differential treatment al-
ready discussed, a reasonable jury 
could find that the anti-police content 
of Plaintiffs’ chalkings was a sub-
stantial or motivating factor for ef-
fecting the arrest. Viewing the evi-
dence and drawing all reasonable 
inferences in the favor of Plaintiffs, a 
jury could conclude that Detective 

Tucker violated Plaintiffs’ First 
Amendment rights.”  
 The question then becomes 
whether detective Tucker had “fair 
warning” that his actions were un-
constitutional. On that issue the 9th 
Circuit found, “To determine if a 
right was clearly established, ‘the 
relevant inquiry is whether, at the 
time of the officers’ action, the state 
of the law gave the officers fair 
warning that their conduct was un-
constitutional.’ Accordingly, we look 
to the state of the law that concerned 
conduct at the time of the challenged 
police action.” 
  “At the outset, Detective 
Tucker argues that the law was not 
clearly established at the time of his 
conduct in 2013 because the Su-
preme Court’s decision in Nieves did 
not clarify the appropriate standard 
for First Amendment retaliation 
claims until 2019. But a right can 
also be clearly established by this 
circuit’s precedent. … See, Skoog v. 
County of Clackamas, (9th Cir. 
2006) (‘In this case, we define the 
right as the right of an individual to 
be free of police action motivated by 
retaliatory animus but for which 
there was probable cause.’), (‘This 
Court’s 2006 decision in Skoog es-
tablished that an individual has a 
right to be free from retaliatory po-
lice action, even if probable cause 
existed for that action.’).” 
 “Thus, at the time of Detec-
tive Tucker’s conduct in July 2013, 
binding Ninth Circuit precedent gave 
fair notice that it would be unlawful 
to arrest Plaintiffs in retaliation for 
their First Amendment activity, not-
withstanding the existence of proba-
ble cause.” 
 “To summarize, in  
November 2006, Skoog established 

tween the protected activity and the 
claimed adverse action. In other 
words, it was not retaliatory.  
 The 9th Circuit noted, “the 
Supreme Court also carved out a 
‘narrow’ exception for cases where 
‘officers have probable cause to 
make arrests, but typically exercise 
their discretion not to do so.’ For 
example, ‘if an individual who has 
been vocally complaining about po-
lice conduct is arrested for jaywalk-
ing’—an offense that ‘rarely results 
in arrest’—'it would seem insuffi-
ciently protective of First Amend-
ment rights to dismiss the individu-
al’s retaliatory arrest claim on the 
ground that there was undoubted 
probable cause for the arrest.’ To be 
sure, the Nieves exception applies 
only ‘when a plaintiff presents objec-
tive evidence that he was arrested 
when otherwise similarly situated 
individuals not engaged in the same 
sort of protected speech had not 
been.’ Showing ‘differential treat-
ment addresses [the] causal concern 
by helping to establish that non-
retaliatory grounds were in fact in-
sufficient to provoke the adverse 
consequences.’ ”  
 “Detective Tucker contends 
that Plaintiffs’ claims do not fall 
within the Nieves exception because 
the evidence does not support their 
allegations that they were singled out 
based on a retaliatory motive. But 
Plaintiffs presented objective evi-
dence showing that they were arrest-
ed while others who chalked and did 
not engage in anti-police speech 
were not arrested. Additionally, the 
Plaintiffs presented evidence that 
other individuals chalking at the 
courthouse at the same time as Plain-
tiffs were not arrested. This is the 
kind of ‘objective evidence’ required 
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directed at an individual. Rather, it is 
directed at words and utterances cou-
pled with an intent to create a risk of 
public disorder...’  And because an 
objectively reasonable police officer 
would not have believed that proba-
ble cause existed, neither [officer] 
was entitled to the defense of quali-
fied immunity ...” Swartz v. Insogna, 
(2nd Cir. 2013). 

Ballentine	v.	Tucker 
U.S.	Court	of	Appeals	–	9th	Cir,	

(March	8,	2022) 
 
 

Of icer’s	Specialized	 
Training 
 
SWAT Officer Johnathan Aledda 
responded to an intersection in 
downtown Miami. Sitting in that 
intersection was Arnaldo Rios-Soto, 
a man with severe developmental 
disabilities. He had just run from his 
nearby group home carrying a silver 
toy truck in his hand. His caretaker, 
Charles Kinsey, had followed him to 
the intersection. Kinsey stood over 
Rios-Soto and directed traffic around 
him. Responding officers believed 
that the item was a handgun due to 
faulty dispatch information. 
 When Aledda arrived at the 
scene, he had his assault rifle and 
maneuvered himself to within 152 
feet of Rios-Soto and Kinsey. Vari-
ous radio transmissions describing 
the item as a gun confirmed Aledda’s 
own perception that Rios-Soto had a 
gun. Aledda believed that he was 
observing a hostage situation, and 
that Rios-Soto was armed with a gun 
and was holding Kinsey hostage. 
 Aledda watched Rios-
Soto’s rocking movements, his hold-
ing the object in his hand, and his 
angry demeanor. He saw Rios-Soto 
raise the object toward the closest 

officer, Crespo, then swing the object 
toward Kinsey. Believing the object 
was a gun and Kinsey was in immi-
nent danger of being shot, Aledda 
fired three shots at Rios-Soto. He 
missed. One shot hit Kinsey in the 
right hip. No other police officer 
fired a weapon. 
 The State charged Aledda 
with two felony counts of attempted 
manslaughter with a deadly weapon, 
one misdemeanor count of culpable 
negligence for inflicting injury upon 
Kinsey, and one misdemeanor count 
of culpable negligence for endanger-
ing Rios-Soto. At the first trial the 
jury acquitted Aledda of culpable 
negligence as to Rios-Soto but could 
not reach a verdict on the remaining 
counts, resulting in a hung jury and a 
mistrial. 
 Aledda stood for a second 
trial on the three remaining counts. 
During this second trial, Aledda 
sought to introduce testimony by 
Assistant Police Chief Rivera as to 
Aledda’s SWAT training. Rivera had 
trained Aledda. The State objected. 
The trial court requested a defense 
proffer of the intended witness testi-
mony. Aledda’s counsel provided the 
following proffer: “There’re three 
criteria when firing in a hostage situ-
ation. The police officer reasonably 
believes that the subject has a hos-
tage.... The subject indicates through 
words or actions he may do harm to 
the hostage.... The officer has a rea-
sonable belief that [the subject] has 
the means and the ability to carry out 
the threat.” The trial court would not 
allow the proffered testimony. 
 Ultimately, the jury acquit-
ted Aledda on the two attempted 
manslaughter counts but convicted 
him of misdemeanor culpable  
negligence as to Kinsey. On appeal 

the First Amendment right to be free 
from retaliatory law enforcement 
action even where probable cause 
exists. Ford v. City of Yakima, (9th 
Cir. 2013) subsequently held that 
Skoog clearly established this right  
in November 2006. …Accordingly, 
at the time of Detective Tucker’s 
conduct in July 2013, the right was 
clearly established.” 
 “By the time of Detective 
Tucker’s conduct, Ninth Circuit 
precedent had long provided notice 
to officers that ‘an individual has a 
right to be free from retaliatory po-
lice action, even if probable cause 
existed for that action.’ Detective 
Tucker’s belief that his conduct was 
not unlawful because he thoroughly 
investigated and made the decision to 
arrest after lesser alternatives failed 
does not vitiate such notice. A rea-
sonable officer in Detective Tuck-
er’s position had fair notice that the 
First Amendment prohibited arrest-
ing Plaintiffs for the content of their 
speech, notwithstanding probable 
cause. Accordingly, the [trial] court 
erred in granting qualified immunity 
to Detective Tucker. Reversed.” 
Lessons Learned: 
In a related case exploring the legali-
ty of an arrest of a motorist for use of 
the “finger” the officer was denied 
immunity because the motorist was 
merely exercising her free speech 
rights.  
 “This ancient gesture of 
insult is not the basis for a reasonable 
suspicion of a traffic violation or 
impending criminal activity.” 
 “Indeed, such a gesture 
alone cannot establish probable 
cause to believe a disorderly conduct 
violation has occurred. ‘The disor-
derly conduct statute at issue here 
does not circumscribe pure speech 
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pate Aledda. Aledda asserts that his 
assessment of, and response to, those 
circumstances were dictated by his 
specific training. This, however, is 
not a commonplace culpable negli-
gence case. There was no contention 
that Aledda was acting outside the 
scope of his employment as a law 
enforcement officer. Instead, the 
State alleged that Aledda’s action in 
firing his weapon grossly departed 
from what was ordinary and reasona-
ble for a law enforcement officer 
confronting such circumstances. 
While a jury may rely generally upon 
its collective experience in assessing 
the reasonableness of a defendant’s 
conduct, in this instance, Aledda 
contended that the degree of skill, 
care, judgment, and training he was 
required to exercise could not easily 
be measured by laypersons. Indeed, 
Aledda’s theory of defense was that 
his assessment of the situation, and 
his resulting actions, were based 
upon and consistent with his train-
ing as a SWAT officer, and that he 
was acting to protect, rather than to 
evince a reckless disregard for,  
human life.” 
  “While the State was al-
lowed to present evidence as to how 
other officers on the scene responded 
to the situation, and how ‘shocked’ 
those officers were that Aledda fired 
his weapon, the trial court’s chal-
lenged evidentiary ruling precluded 
Aledda from presenting a key ingre-
dient of his defense. Under the facts 
and circumstances of this case, we 
conclude that precluding Rivera’s 
testimony constituted reversible er-
ror, and that Aledda should be  
afforded a new trial.” 
 The State relied on two cas-
es, Pitts v. State, (1DCA 1985), and 
Lozano v. State, (3DCA 1991), to 

prism of the totality of the circum-
stances surrounding the particular 
facts of the case. 
Court’s Ruling: 
“In practical terms, when prosecuting 
a criminal culpable negligence case, 
the State generally presents evidence 
of the defendant’s conduct and the 
jury, drawing from its collective ex-
perience, decides whether such con-
duct warrants a criminal conviction... 
In many culpable negligence cases, a 
jury is able to determine what a rea-
sonable person would do because the 
circumstances surrounding the case 
are not so foreign to it as to warrant 
the introduction of evidence regard-
ing how a defendant is trained to 
respond to particular circumstances. 
Indeed, almost by definition, many 
culpable negligence cases – where 
the State must prove that the lay de-
fendant acted with a wanton or reck-
less disregard for the public – do not 
involve a trained professional 
charged with failing to exercise that 
degree of skill, care or judgment as is 
ordinary and reasonable for one en-
gaged in the given profession. Here, 
though, such a scenario is presented. 
The training undertaken by the pro-
fessional would be relevant for the 
jury to consider in determining how 
and why the professional assessed 
and responded to the situation, and 
whether, under the circumstances 
surrounding the particular case, 
such assessment and response was 
objectively reasonable.” 
 “In this case, Aledda, within 
the course and scope of his employ-
ment as a police officer, was called 
to a scene of presumed criminal ac-
tivity. The State alleged that Aled-
da’s assessment of the circumstanc-
es, and his response thereto, consti-
tuted such recklessness as to incul-

that conviction was reversed. 
Issue: 
Was the Defendant officer entitled to 
present trial testimony to the jury 
regarding his specialized SWAT 
training in the scope of his employ-
ment as a police officer? Yes. 
Culpable Negligence: 
Section 784.05(2), F.S., provides, in 
relevant part: “Whoever, through 
culpable negligence, inflicts actual 
personal injury on another commits a 
misdemeanor of the first degree.” 
While the term “culpable negli-
gence” is not statutorily defined, 
Florida’s standard criminal jury in-
structions offers some guidance: 
 “Each of us has a duty to act 
reasonably toward others. If there is 
a violation of that duty, without any 
conscious intention to harm, that 
violation is negligence. But culpable 
negligence is more than a failure to 
use ordinary care for others. In order 
for negligence to be culpable, it must 
be gross and flagrant. Culpable neg-
ligence is a course of conduct show-
ing reckless disregard for human 
life, or for the safety of persons ex-
posed to its dangerous effects, or 
such an entire want of care as to raise 
a presumption of a conscious indif-
ference to consequences, or which 
shows wantonness or recklessness, or 
a grossly careless disregard for the 
safety and welfare of [others].” 
 Said differently, “culpable 
negligence is the omission to do 
something which a reasonable, pru-
dent and cautious man would do, or 
the doing of something which such a 
man would not do under the circum-
stances surrounding the particular 
case.” Russ v. State, (Fla.1939). 
However, as Russ also instructs, De-
fendant’s conduct is not viewed in a 
vacuum, but rather, through the 
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381.986, which permits qualified 
physicians to prescribe the smoking 
of marijuana as ‘an appropriate route 
of administration for a qualified pa-
tient,’ see § 381.986(4)(c),3 contin-
ues to prohibit the use of smoked 
marijuana in vehicles, see §381.986
(1)(j)5 (providing that ‘medical use’ 
of marijuana does not include use of 
marijuana on any form of public 
transportation; in any public place; or 
on a school bus, vehicle, aircraft, or 
motorboat ‘except for low-THC can-
nabis not in a form for smoking’). 
See, Johnson v. State, (1DCA 2019) 
(holding that even if the driver was a 
medical marijuana user, this would 
not defeat probable cause).” 
 “Accordingly, we conclude 
that the recent legalization of hemp, 
and under certain circumstances ma-
rijuana, does not serve as a sea 
change undoing existing precedent, 
and we hold that regardless of 
whether the smell of marijuana is 
indistinguishable from that of 
hemp, the smell of marijuana  
emanating from a vehicle contin-
ues to provide probable cause for  
a warrantless search of the vehicle. 
See, e.g., State v. Brookins, (2DCA 
2020) (‘Our supreme court has  
observed that the odor of burnt  
marijuana emanating from a vehi-
cle—like we have here—provides 
probable cause to search each of the 
vehicle’s occupants.’ (Citing State v. 
Betz, (Fla. 2002))).” 

 
United	States	v.	Roberts 

U.S.	Court	of	Appeals	-	11th	Cir.	
(March	17,	2021) 
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Marijuana Smell 
spond to the specific situation Aled-
da faced at the scene. Rivera would 
have been subject to cross-
examination, allowing the State to 
clarify any issues arising from Aled-
da’s direct examination of Rivera 
and to explore any biases relevant to 
Rivera’s testimony.” 
  “We conclude that the trial 
court erred by not allowing Aledda – 
charged by the State with culpable 
negligence for his assessment of and 
response to a crime scene – to intro-
duce testimony regarding how Aled-
da was trained to assess and respond 
in such circumstances. Reversed and 
remanded for a new trial.” 
Lessons Learned: 
As noted above the introduction into 
evidence by the State of police de-
partment General Orders is reversi-
ble error. “We find error in the ad-
mission of the police manuals. Alt-
hough introduction of police manuals 
is permitted in civil negligence cases, 
the rule regarding the admissibility 
of custom in civil cases is not appli-
cable in a criminal case.”  
 The crucial point of the 
ruling in the present case is, “Aledda 
did not offer the testimony regarding 
his training to establish a standard 
different from one created by the 
criminal statute; he offered the testi-
mony to show how he was trained to 
react to the precise situation with 
which he was confronted. Thus, the 
introduction of Rivera’s testimony 
regarding Aledda’s training would 
assist – rather than  confuse – the jury 
in determining whether Aledda’s re-
sponse to the circumstances he encoun-

tered was criminally negligent.” 
 

Aledda v. State 
3rd D.C.A.  

(Feb. 16, 2022) 

 

support its objection to the proffered 
testimony. The Court of Appeals 
noted that in those two cases the 
State used at trial the police depart-
ment’s General Orders that tended to 
show Officer-Defendant’s actions 
were violative of such policies. Pitts 
and Lozano had their convictions 
overturned because the Appellate 
courts ruled the policies were appli-
cable in civil court seeking damages, 
in criminal cases only violations of 
Florida criminal statute are relevant.  
 “Aledda did not offer the 
testimony regarding his training to 
establish a standard different from 
one created by the criminal statute; 
he offered the testimony to show 
how he was trained to react to the 
precise situation with which he was 
confronted. Thus, the introduction of 
Rivera’s testimony regarding Aled-
da’s training would assist – rather 
than confuse – the jury in determin-
ing whether Aledda’s response to the 
circumstances he encountered was 
criminally negligent.” 
  “Second, the evidence 
sought to be introduced by Aledda is 
not the same as the evidence exclud-
ed in Pitts and Lozano. The trial 
courts in both Pitts and Lozano al-
lowed the State to present testimony 
relating to specific regulations con-
tained in department manuals. The 
Pitts court characterized this evi-
dence as ‘a standard promulgated by 
some unknown person in the Sher-
iff’s Office.’ Obviously, the defend-
ants in Pitts and Lozano could not 
cross-examine regulations contained 
in policy manuals. Aledda did not 
seek to introduce regulations con-
tained in a department manual. Ra-
ther, Aledda sought to introduce live 
testimony of the SWAT commander 
who trained Aledda on how to re-


