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On a Saturday night Demetric Favors 
visited an adult entertainment club in 
Atlanta with a group of people. Of-
ficer Thompson was on patrol with 
the Atlanta Police Department. The 
trouble began when a male patron 
stole over $600 in cash and ran out 
of the building. The Club’s security 
alerted Officer of the theft, and he 
went in search for the suspect. 
 Around this time, Favors 
also left the venue and got into the 
front passenger seat of a white Chev-
rolet. A security officer saw the sus-
pect enter the same vehicle and sit in 
the backseat. The security guard ran 
alongside the vehicle to prevent it 
from leaving. The vehicle did not 
stop. While the vehicle continued to 
exit from the parking lot, Officer 
discharged his firearm five times at 
the vehicle. Two of the bullets 
pierced the front passenger door and 
struck Favors in the right thigh and 
ankle. 
 The Police Department’s 
Office of Professional Standards 
investigated the shooting. Although 
Officer claimed he fired at the vehi-
cle to protect the security guard and 
other people in the parking lot, OPS 
found that the video footage of the 
incident contradicted Officer’s  
rationale. OPS concluded that  
Officer lacked justification for shoot-
ing at the vehicle and recommended 

he be fired.  
 Favors sued, asserting a 
claim of municipal liability against 
the City under 42 U.S.C. § 1983. 
Favors presented evidence that the 
City failed to provide Officer with 
annual force training as required by 
law, which also sets forth limits on 
the use of deadly force, and failed to 
provide Officer with a copy of the 
statute, as required. In addition, Fa-
vors presented Officer’s testimony 
that he did not receive training on the 
use of deadly force in situations in-
volving vehicles, and that he be-
lieved his lack of training contributed 
to his decision to shoot into the vehi-
cle. Officer said he didn’t “believe 
[he] was quite prepared” for the sce-
nario he encountered, that he 
“definitely” should have received 
more training on how to “deal with 
vehicles and shooting, no shooting.”  
 Favors brought a Monell 
claim under 42 U.S.C. § 1983. In 
Monell v. New York City Department 
of Social Services, (S.Ct.1978), the 
Supreme Court held that municipali-
ties and other local governmental 
bodies are “persons” within the 
meaning of § 1983. A plaintiff seek-
ing to impose liability on a munici-
pality under § 1983 must “identify a 
municipal ‘policy’ or ‘custom’ that 
caused the plaintiff’s injury.” The 
trial court dismissed his suit. On ap-
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peal, the 11th Circuit reversed that 
ruling. 
Issue: 
Did the record establish that the City 
knew of a need to train in the partic-
ular area of deadly force used against 
fleeing vehicles? Yes. Did the City 
make a deliberate choice not to take 
any action despite that notice? Yes. 
Monell Claim: 
“To impose § 1983 liability on a 
municipality, a plaintiff must show: 
1. that his constitutional rights were 
violated; 2. that the municipality had 
a custom or policy that constituted 
deliberate indifference to that consti-
tutional right; and 3. that the policy 
or custom caused the violation.” See, 
McDowell v. Brown, (11th Cir.2004).  
 In an interesting variation, 
the court in J.K.J. v. City of San Die-
go, (9th Cir. 2021), found that the 
plaintiff failed to plausibly allege any 
city policy or custom that “was the 
moving force behind the alleged con-
stitutional violation plaintiff suf-
fered.” To the contrary, the court 
opined that the “moving force was 
not a failure to train, but the officers’ 
failure to heed their training.” 
Court’s Ruling: 
The 11th circuit reviewed each ele-
ment finding sufficient proof that the 
City violated the Monell standard. 
“The first element necessary for 
§1983 liability is easily met here. 
The [trial] court found, and the City 
does not contest, that Favors suffered 
a constitutional violation. Because 
[Officer] Thompson lacked probable 
cause to believe that Favors or any-
one in the vehicle posed a threat of 
physical harm, the use of deadly 
force violated the Fourth Amend-
ment. See Mercado v. City of Orlan-
do, (11th Cir. 2005) (‘Using deadly 
force in a situation that clearly would 

would be ‘required to deal with sus-
pects attempting to flee in vehicles 
and need to know when the use of 
deadly force is appropriate.’ The 
City does not contest the [trial] 
court’s determination and agrees that 
the ‘undisputed evidence ... showed 
that the City was on notice that its 
officers needed training on the use of 
deadly force.’ Thus, we affirm this 
ruling as well.” 
 As to the element of delib-
erate indifference the 11th Circuit 
reviewed the trial testimony. “To 
begin, Favors argues the [trial] court 
erred in discounting Thompson’s 
testimony. As everyone agrees, the 
information available to Thompson 
at the time he fired into the vehicle 
was such that he should have known 
that the shooting was unjustified. 
After all, the crime that was reported 
to Thompson was a misdemeanor 
theft, not a forcible felony. There 
was no evidence that Favors or any 
of the people in the vehicle pos-
sessed a deadly weapon or had com-
mitted a crime that involved the in-
fliction of serious harm. Such cir-
cumstances are required to justify  
the use of deadly force.” 
  “Favors presented Thomp-
son’s testimony stating that he did 
not receive training on the use of 
deadly force in situations involving 
vehicles, and that he believed his 
lack of training contributed to his 
decision to shoot into the vehicle. 
Thompson said he didn’t ‘believe 
[he] was quite prepared’ for the sce-
nario he encountered, that he 
‘definitely’ should have received 
more training on how to ‘deal with 
vehicles and shooting, no shooting.’ 
Critically, Thompson said he did not 
believe at the time of the incident 
that his decision to fire at the vehicle 

not justify its use is unreasonable 
under the Fourth Amendment.’).  
We affirm the [trial] district court’s 
ruling on this point.” 
 “The second element asks 
whether ‘the municipality had a cus-
tom or policy that constituted delib-
erate indifference to that constitu-
tional right.’ To establish deliberate 
indifference, ‘a plaintiff must present 
some evidence that the municipality 
knew of a need to train and/or super-
vise in a particular area and the mu-
nicipality made a deliberate choice 
not to take any action.’ A city may 
be held liable under § 1983 for inad-
equate police training ‘where the 
failure to train amounts to deliberate 
indifference to the rights of persons 
with whom the police come into  
contact.’ City of Canton v. Harris, 
(S.Ct.1989).” 
 “We begin by addressing 
whether the City was on notice of the 
need to train in the particular area 
that allegedly caused the constitu-
tional violation here—namely the 
use of deadly force in apprehending 
a suspect in a vehicle. The [trial] 
court found the City was on notice. 
Specifically, it found that ‘the City 
was on notice of the need to train its 
officers about the proper justifica-
tions for the use of deadly force and 
of using such force by shooting into 
vehicles to stop fleeing felons,’ in-
cluding the ‘precise type of situation 
that Thompson faced. The court not-
ed the repeated incidents of APD 
officers shooting into vehicles, in-
cluding two reported incidents (and a 
potential unreported incident) in 
2013, two in 2014, and six in 2015, 
the year Thompson shot Favors.”  
  “Given this evidence, the 
court ruled that the City should know 
to a ‘moral certainty’ that its officers 
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was a mistake.” 
 “The [trial] court, however, 
discounted Thompson’s testimony as 
‘subjective’ and ‘self-serving.’ This 
was error. … And to the extent the 
[trial] court assessed Thompson’s 
motives or credibility, that is the job 
of a jury, as opposed to a court on 
summary judgment. Properly credit-
ed, Thompson’s testimony raises 
questions about the adequacy of the 
City’s training.” 
 “We conclude the [trial] 
court’s, and the City’s, focus is mis-
placed. To be sure, the record shows 
that Thompson received training on 
the use of force generally and also 
received annual in-service training. 
But the question is whether such 
training addresses the scenario the 
City was on notice to prepare for—
the fact that its police officers would 
be ‘required to deal with suspects 
attempting to flee in vehicles and 
need to know when the use of deadly 
force is appropriate.’ As explained in 
City of Canton v. Harris, 
(S.Ct.1989), ‘In resolving the issue 
of a city’s liability, the focus must be 
on adequacy of the training program 
in relation to the tasks the particular 
officers must perform.’ That 
Thompson received training on 
other matters of firearm usage is 
no answer to whether he received 
adequate training on the ‘usual 
and recurring’ use of deadly force 
when pursuing a suspect fleeing in 
a vehicle.” 
 “When we evaluate the evi-
dence of the City’s training on the 
use of deadly force with respect to a 
suspect in a moving vehicle, we find 
that genuine disputes of material fact 
remain. Favors presented evidence 
that the City failed to provide 
Thompson with annual training on 

hood that the situation will recur and 
the predictability that an officer lack-
ing specific tools to handle that situa-
tion will violate citizens’ rights could 
justify a finding that policymakers’ 
decision not to train the officer re-
flected ‘deliberate indifference’....’). 
In viewing the evidence in the light 
most favorable to Favors, the non-
movant, we conclude genuine dis-
putes of material fact remain on this 
element.” 
 “Last, we examine causa-
tion, which is the third element of 
municipal liability. The causation 
prong asks whether the injury would 
have been avoided ‘had the employ-
ee been trained under a program that 
was not deficient in the identified 
respect.’ In a failure-to-train case, 
‘the identified deficiency in a city’s 
training program must be closely 
related to the ultimate injury.’ We 
have held that a single constitutional 
violation may establish municipal 
liability when there is ‘sufficient 
independent proof that the moving 
force of the violation was a munici-
pal policy or custom.’ ” 
 “The City argues that Fa-
vors has provided ‘no link’ between 
the City’s training and his constitu-
tional injury. This record suggests 
otherwise. For instance, Favors pro-
vided evidence that Thompson was 
not trained in the use of less-than-
lethal force in the 22 months leading 
up to the shooting. Favors’ expert 
stated that this lack of training 
‘possibly caused’ Thompson to re-
sort to lethal force. He opined that 
Thompson’s ‘immediate resort to a 
lethal force option’ reflected the fact 
that the only training besides defen-
sive tactics that Thompson had re-
ceived since he graduated from the  

(Continued on page 11) 

the circumstances that justify the use 
of deadly force. The City also failed 
to provide Thompson with a copy of 
the statute, as required. … Favors 
also presented evidence showing that 
in 2015, when the shooting occurred, 
the City had six reported incidents in 
which officers discharged their fire-
arms into a vehicle.” 
 “Finally, we dispatch with 
the notion that the City cannot be 
held liable for a failure to train that 
results in an officer’s use of deadly 
force. In arguing for affirmance, the 
City says Thompson ‘made an indi-
vidual decision to shoot at the mov-
ing SUV which resulted in [Favors] 
being shot.’ This characterization, 
however, is belied by the frequency 
and predictability of the scenario 
Thompson faced, which the City 
itself acknowledged it was on notice 
to address. As the Supreme Court has 
recognized [in Canton], the use of 
force in pursuing suspects is a sce-
nario that City policymakers should 
know to prepare for:  
 ‘City policymakers know to 
a moral certainty that their police 
officers will be required to arrest 
fleeing felons. The city has armed its 
officers with firearms, in part to al-
low them to accomplish this task. 
Thus, the need to train officers in the 
constitutional limitations on the use 
of deadly force can be said to be ‘so 
obvious,’ that failure to do so could 
properly be characterized as ‘deliber-
ate indifference’ to constitutional 
rights.’  
 “Given this state of the law, 
as well as the conflicting evidence in 
this case, whether the City was delib-
erately indifferent is a question that 
should have been left to a jury. See, 
Bd. of Cnty. Comm’rs of Bryan Cnty. 
v. Brown, (S.Ct.1997) (‘The likeli-
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  Recent Case Law  

Created Exigency 
 
Officers observed a two-door pickup 
truck roll through a stop sign and fail 
to signal a turn. After they pulled the 
truck over, Officer Cannon ap-
proached the truck on the driver’s 
side and Officer Gonzalez ap-
proached on the passenger’s side. 
Three people were in the truck: a 
driver, a front seat passenger, and, in 
the backseat, Jamel Hurtt. 
 As Cannon collected the 
license, registration, and keys from 
the driver, the officers smelled alco-
hol. The front seat passenger was 
heavily intoxicated. Cannon asked 
the intoxicated passenger for identifi-
cation. The officers asked the driver 
to step out for a sobriety test. He 
complied and left the door open as he 
got out of the truck. Uninvited and 
without apparent justification, Can-
non then physically went into the 
truck, partially putting his body into 
the cabin of the truck through the 
open door. He explained that he did 
so for the purpose of “engaging” 
with the passengers. Cannon instruct-
ed the two passengers to keep their 
hands visible three times, but they 
did not comply and kept putting their 
hands in their pockets. He knew he 
had to get them out of the truck. He 
walked around to the passenger’s 
side and ordered the front seat pas-
senger out. 
 While Cannon was inside 
the truck, Gonzalez was administer-
ing the field sobriety test to the driv-
er behind the tailgate of the truck and 
did not notice, at first, that Cannon 

was inside the truck. However, when 
Gonzalez noticed Cannon and the 
predicament, he had placed himself 
in by placing his body inside the 
truck, Gonzalez paused his sobriety 
check out of concern for Cannon’s 
safety. Although he had not yet run 
the driver’s license or vehicle identi-
fication, or finished the sobriety test, 
Gonzalez put the driver in the patrol 
car and went to help clear the passen-
gers. He reached the truck a little 
more than a minute after pausing his 
investigation, at which point Cannon 
had begun getting the front seat pas-
senger out of the truck. 
 At the same time, while still 
in the truck, Hurtt turned his back to 
Cannon and reached toward the tool 
bucket on the seat next to him. Can-
non caught his arm ordered him out 
of the truck. Hurtt complied. Cannon 
then searched him and found a load-
ed handgun in his waistband. 
 The officers then sum-
moned a backup patrol car and ar-
rested Hurtt. After Hurtt was placed 
in the backup patrol car, Gonzalez 
determined that the driver was not 
legally intoxicated. Although a com-
puter check revealed that his driver’s 
license had been suspended, the of-
ficers permitted him and the front 
seat passenger to drive away without 
issuing any citations. The road-side 
incident, as captured by Gonzalez’s 
body camera, lasted sixteen minutes 
and thirty-three seconds from start to 
finish.   
Issue: 
Did the police improperly extended 
the traffic stop when the mission of 

the stop, to investigate a possible 
DUI, was interrupted by an officer 
created exigency? Yes. 
Traffic Stop Duration: 
A traffic stop, even if brief and for a 
limited purpose, “constitutes a 
‘seizure’ of ‘persons’ within the 
meaning of the Fourth Amendment.” 
Such a seizure does not violate the 
Fourth Amendment, however, if it is 
reasonable. A police officer’s deci-
sion to stop a vehicle is reasonable if 
he or she “has probable cause to be-
lieve that a traffic violation has oc-
curred.” Any subsequent investiga-
tion “must be reasonably related in 
scope” to the reasons for the stop. 
Even if an officer lawfully stops a 
suspect at first, “it could become 
‘unreasonable,’ and thus violate the 
Constitution’s proscription [against 
unreasonable searches and seizures], 
at some later time.”  
 In Rodriguez v. United 
States, (S.Ct.2015), the Supreme 
Court established a test for judging 
the lawfulness of an extension of a 
traffic stop. There, the Court held 
that “a police stop exceeding the 
time needed to handle the matter for 
which the stop was made violates the 
Constitution’s shield against unrea-
sonable seizures.” Thus, “a seizure 
justified only by a police-observed 
traffic violation, ... ‘becomes unlaw-
ful if it is prolonged beyond the time 
reasonably required to complete the 
mission.’ ”  
  In United States v. Green, 
(3rd Cir. 2018),  the court held that 
“an unreasonable extension occurs 
when an officer, without reasonable 
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quent arrest. This police-created exi-
gency doctrine prevents the govern-
ment from deliberately creating its 
own exigent circumstances to justify 
otherwise unconstitutional intru-
sions. Rodriguez reasoned that 
‘safety precautions taken in order to 
facilitate’ investigation of other 
crimes are not justified as part of a 
routine traffic stop.’ Therefore, an 
officer cannot create a safety con-
cern while off-mission and then 
rely upon that concern to justify a 
detour from the basic mission of 
the traffic stop. The limitations of 
the Fourth Amendment simply do 
not tolerate intrusions stemming 
from a detour from a lawful inquiry 
that is justified only by an exigency 
which police themselves have creat-
ed. Moreover, mere presence in a 
high-crime area obviously does not, 
without more, justify an otherwise 
unconstitutional intrusion. It there-
fore follows that presence in a high-
crime area alone cannot justify a 
safety concern that would excuse 
deviating from the original purpose 
of the detention.” 
 “We thus must determine 
the Fourth Amendment implications 
of these two officers acting in con-
cert in the dead of night in a high-
crime neighborhood, simultaneously 
concerned with investigating a traffic 
violation and maintaining each  
other’s safety.” 
 “Hurtt next suggests an al-
ternative Rodriguez moment oc-
curred when Gonzalez paused his 
conversation with the driver to focus 
on what Cannon was doing in the 
truck. Although the resulting delay in 
the field sobriety test was brief, we 
agree that it improperly extended this 
traffic stop and the subsequent search 
of Hurtt was inconsistent with the 

limitations imposed by Rodriguez.” 
  “It is uncontested that the 
initial ‘mission’ of the traffic stop 
was the DUI investigation of the 
driver of the truck. While Gonzalez 
conducted the on-mission field sobri-
ety test, Cannon entered the truck 
and kneeled on the front seat, putting 
himself in a very vulnerable position. 
Consequently, Gonzalez had to inter-
rupt—indeed he stopped—his at-
tempt to determine the sobriety of 
the driver for the purpose of ensuring 
Cannon’s safety. At that point, nei-
ther officer had reasonable suspicion 
to search Hurtt. Without reasonable 
suspicion, an inquiry resulting in an 
extension of the traffic stop is unlaw-
ful if not related to the mission (i.e., 
off-mission). We thus must ask 
whether ensuring Cannon’s safety 
was a related inquiry to the field so-
briety test, justifying this otherwise 
unconstitutional extension.” 
 “The [trial] court found that 
Cannon ‘was [initially] justified in 
looking into the vehicle to maintain 
the safety of the officers and passen-
gers during the open investigations.’ 
Cannon did not just look inside the 
truck, however. He entered it. He 
kneeled on the front seat with only 
his feet dangling outside the door. In 
doing so, he placed himself in jeop-
ardy and created a situation whereby 
Officer Gonzalez felt compelled to 
pause the DUI inquiry to ensure 
Cannon’s safety. Again, this type of 
police-created exigency cannot justi-
fy going off-mission. Because this 
off-mission conduct was without 
reasonable suspicion and extended 
the traffic stop, it was unlawful under 
Rodriguez and the subsequent search 
violated Hurtt’s Fourth Amendment 
rights.” 
 “Here, Officers Cannon and 

suspicion, diverts from a stop’s traf-
fic-based purpose to investigate other 
crimes.” The required inquiry pro-
ceeds in two stages: “we must first 
determine [if and] when the stop was 
measurably extended”; and second, 
“after determining when the stop was 
extended—the ‘Rodriguez moment,’ 
so to speak—we can assess whether 
the facts available ... at that time 
were sufficient to establish reasona-
ble suspicion.” After the Rodriguez 
moment, “nothing later in the stop 
can inform our reasonable suspicion 
analysis.” In short, we ask whether 
the mission of the traffic stop was 
continuously carried out before the 
discovery of evidence giving rise to a 
reasonable suspicion of criminality. 
Any break in that mission taints the 
stop because it is the result of an 
unreasonable delay.  
Court’s Ruling: 
“Before Rodriguez, courts disagreed 
on ‘whether a de minimis extension 
of a traffic stop to allow time for a 
[canine drug] sniff would pass con-
stitutional muster.’ Rodriguez an-
swered that question by holding that 
‘unrelated inquiries’ resulting in 
even a de minimis extension are un-
lawful if not supported by reasonable 
suspicion.” 
 “When evaluating whether 
an officer was on-mission, we con-
sider the ‘legitimate and weighty’ 
interest in officer safety and thus will 
tolerate additional intrusions, such as 
forcing a driver to get out of a vehi-
cle. This interest, unlike a general 
interest in criminal enforcement, ... 
stems from the mission of the stop 
itself.”  
  “However, police may not 
vary from the original mission and 
thereby create an exigency to support 
the resulting delay and any subse-



7 Legal Eagle June  2022 

By entering the truck uninvited and 
without apparent justification he 
caused a dangerous situation that 
pulled Officer Gonzales off the DUI 
investigation, thereby delaying the 
traffic stop; all to Hurtt’s benefit. 

United	States	v.	Hurtt 

U.S.	Court	of	Appeals	–	3rd	Cir.	 

(April	13,	2022) 

 

 

Statement	at	Home	 
and	Miranda 
 

During an investigation of a peer-to-
peer computer file sharing being 
used to acquire child pornography, 
officers ruled out the residents of the 
target home as suspects. The resi-
dents explained that Mark Sandell, 
their neighbor, asked to use their Wi-
Fi when he moved into his home so 
he could access the internet to regis-
ter his sex offender status. 
 Officers then went to San-
dell’s home for questioning. The 
officers asked Sandell where he 
would like to talk. Sandell told the 
officers he preferred to speak in his 
living room. The officers followed 
Sandell into his living room and ex-
plained they were attempting to ob-
tain a search warrant for Sandell’s 
home based on the information from 
Sandell’s neighbors. One officer in-
formed Sandell he was not under 
arrest and was not obligated to talk 
to them. Officers also asked Sandell 
if he would consent to a home 
search, but Sandell refused. 
 The conversation continued 
and the officers again reminded San-
dell he was not obligated to speak to 
them. The officers informed Sandell 
he was free to leave but they also 
informed him that if he chose to 
drive, they would ask for consent to 
search his vehicle. The officers mon-

itored his actions as he walked about 
the house. 
 Sandell made several in-
criminating statements during his 
conversation with the officers. San-
dell admitted to downloading child 
pornography recently and that his 
child pornography collection on his 
laptop contained a little of 
“everything.” Sandell also voluntari-
ly retrieved and turned over a camera 
and two thumb drives to the officers. 
But Sandell refused to discuss the 
details of his past child pornography 
conviction.  
 The officers ultimately ob-
tained a search warrant for Sandell’s 
home and collected evidence includ-
ing Sandell’s laptop, thumb drives, 
and DVDs. Although the officers left 
after the search without arresting 
Sandell, he was later charged with 
distribution, receipt, and possession 
of child pornography. Sandell unsuc-
cessfully moved to suppress state-
ments made during the interview at 
his home. On appeal that ruling was 
affirmed. 
Issue: 
Was Sandell in custody for the pur-
poses of Miranda warnings at the 
time the officers interviewed him in 
his home? No. 
Custody and Miranda: 
Miranda warnings apply only to in-
custodial interrogations. Ross v. 
State, (Fla. 2010). “By its very na-
ture, custodial police interrogation 
entails inherently compelling pres-
sures.” Miranda v. Arizona, 
(S.Ct.1966). “Indeed, the pressure of 
custodial interrogation is so immense 
that it can induce a frighteningly 
high percentage of people to confess 
to crimes they never committed.” 
Corley v. United States, (S.Ct.2009).  
In determining when a person is in 

Gonzalez did what Rodriguez pro-
hibits. Officer Cannon created a safe-
ty concern while off-mission from 
the purpose of the original traffic 
stop and thereby prolonged Hurtt’s 
detention. Since the disputed evi-
dence was only uncovered after the 
officers went off-mission, the offic-
ers wrongly extended the traffic stop 
and violated Hurtt’s Fourth Amend-
ment right to be free from unreasona-
ble searches and seizures. We thus 
reverse.” 
Lessons Learned: 
The key to the court’s ruling here is 
their finding of fact: “Uninvited and 
without apparent justification, 
[Officer] Cannon then physically 
went into the truck, partially putting 
his body into the cabin of the truck 
through the open door.” Cannon ex-
plained that he did so for the purpose 
of “engaging” with the passengers. 
Had he simply requested the passen-
gers to exit the truck the police creat-
ed exigency would not have been an 
issue. The United States Supreme 
Court has held that in order to protect 
officer safety, a law enforcement 
officer conducting a traffic stop may 
order any passenger, as well as the 
driver, to exit the vehicle during the 
traffic stop. In Maryland v. Wilson, 
(S.Ct.1997), the Court said, “On the 
public interest side of the balance, 
the same weighty interest in officer 
safety is present regardless of wheth-
er the occupant of the stopped car is 
a driver or passenger. Regrettably, 
traffic stops may be dangerous en-
counters.” 
 Thus, had Cannon ordered 
Hurtt out of the vehicle, observed 
him reach for the tool bucket, and 
then searched him and found a load-
ed handgun in his waistband, there 
would be no 4th Amendment issue. 
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  As a general rule when an 
interview takes place in a suspect’s 
home, that circumstance usually 
weighs against finding the kind of 
custodial situation that merits Miran-
da warnings. See, Beckwith v. United 
States, (S.Ct.1976). 
Court’s Ruling: 
“A person is considered to be in cus-
tody for the purposes of Miranda 
warnings when there is a ‘formal 
arrest or restraint [on his or her] free-
dom of movement of the degree as-
sociated with formal arrest.’ ‘To de-
termine whether a suspect was in 
custody, we ask whether, given the 
totality of the circumstances, a rea-
sonable person would have felt at 
liberty to terminate the interrogation 
and leave or cause the agents to 
leave.’ This court considers six non-
exhaustive factors when making this 
determination: 
1. whether the suspect was informed 
at the time of questioning that the 
questioning was voluntary, that the 
suspect was free to leave or request 
the officers to do so, or that the sus-
pect was not considered under arrest; 
2. whether the suspect possessed 
unrestrained freedom of movement 
during questioning; 3. whether the 
suspect initiated contact with author-
ities or voluntarily acquiesced to 
official requests to respond to ques-
tions; 4. whether strong arm tactics 
or deceptive stratagems were em-
ployed during questioning; 5. wheth-
er the atmosphere of the questioning 
was police dominated; or, 6. whether 
the suspect was placed under arrest 
at the termination of questioning. 
United States v. Ferguson, (8th Cir. 
2020).” 
  “Here, all six factors weigh 
in favor of Sandell’s not being in 
custody; thus, the officers did not 

need to advise Sandell of his Miran-
da rights. First, it is undisputed that 
officers informed Sandell many 
times he was not under arrest and 
was not obligated to speak to the 
officers. Repetitive reminders that a 
defendant is free to terminate an 
interview ‘is powerful evidence that 
a reasonable person would have 
understood that he was free to termi-
nate the interview.’” 
  “Second, Sandell retained 
his freedom of movement during 
questioning. Sandell argues his 
movement was restrained because 
officers followed him while moving 
around his house. But we have con-
sistently held police escorts through-
out a house do not restrain a defend-
ant’s movement to the degree associ-
ated with a formal arrest. Moreover, 
Sandell was never handcuffed or 
physically or verbally restrained 
from moving about. And while San-
dell was told his vehicle needed to be 
searched if he chose to leave in it, 
this did not restrict his movement 
during questions or require him to 
answer questions.” 
  “Third, Sandell voluntarily 
acquiesced to official requests to 
respond to questions. While the of-
ficers initiated the encounter, the 
record shows that the officers fre-
quently reminded Sandell he was not 
obligated to speak with them. Yet 
Sandell continued to converse with 
the officers—thus acquiescing to 
their requests to respond to ques-
tions. Compare United States v. 
Johnson, (8th Cir. 2010) (finding a 
defendant voluntarily acquiesced to 
police interview in his own home by 
responding to questioning after po-
lice informed him he was free to 
leave at any time), with United States 
v. Ollie, (8th Cir. 2006) (finding de-

custody for purposes of receiving 
Miranda warnings “the only relevant 
inquiry is how a reasonable man in 
the suspect’s position would have 
understood his situation.” Berkemer 
v. McCartny, (S.Ct.1984). “Custody 
for purposes of Miranda encom-
passes not only formal arrest, but any 
restraint on freedom of movement of 
the degree associated with formal 
arrest. A person is in custody if a 
reasonable person placed in the same 
position would believe that his or her 
freedom of action was curtailed to a 
degree associated with actual arrest. 
The proper inquiry is not the unartic-
ulated plan of the police, but rather 
how a reasonable person in the sus-
pect’s position would have perceived 
the situation.” Ramirez v. State, (Fla. 
1999). 
 In Ramirez, the Florida Su-
preme Court explained that deter-
mining whether a suspect is in custo-
dy for purposes of giving Miranda 
warnings is a mixed question of law 
and fact. It set forth a four-factor test 
to determine whether a person is in 
custody: 1. the manner in which po-
lice summon the suspect for ques-
tioning; 2. the purpose, place, and 
manner of the interrogation; 3. the 
extent to which the suspect is con-
fronted with evidence of his or her 
guilt; 4. whether the suspect is in-
formed that he or she is free to leave 
the place of questioning. In making 
this evaluation, no single factor may 
“be considered in isolation,” rather, 
“the whole context must be consid-
ered.”  State v. Pitts, (2DCA 2006). 
The obligation to apprise the suspect 
of her rights attaches “only where 
there has been such a restriction on a 
person’s freedom as to render [her] 
‘in custody.’ ” Oregon v. Mathiason, 
(S.Ct.1977). 
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continuity, and the defendant’s ma-
turity, education, physical condition, 
and mental condition.’ ” 
 “The totality of circum-
stances demonstrates that Sandell’s 
will was not overborne at the time he 
made the challenged statements. 
There is no evidence Sandell lacked 
the requisite maturity, education, or 
mental or physical stamina to under-
stand his rights. Throughout the in-
terview, officers continued to remind 
Sandell he was not under arrest and 
was not obligated to talk to them. … 
Moreover, Sandell admitted he had 
experience with the criminal justice 
system suggesting he was familiar 
with his constitutional rights. See 
United States v. Vinton, (8th Cir. 
2011) (‘A history of interaction with 
the criminal justice system supports 
an inference that an interviewee is 
familiar with his constitutional rights 
and that his statements to the police 
are voluntary.’). Under these facts, 
the [trial] court did not err in finding 
Sandell voluntarily made statements 
to law enforcement. We affirm the 
[trial] court’s denial of Sandell’s 
motion to suppress.” 
Lessons Learned: 
The rule of Miranda v. Arizona, 
(S.Ct.1966), is very simple. Before 
law enforcement can speak to a sus-
pect in custody, he must be advised 
that he has the right not to speak to 
them, and if he chooses to speak he 
can have a lawyer present. It is not 
productive for an officer to try to 
finesse this simple requirement. 
Short cuts and clever ploys to avoid 
reading Miranda rights will invaria-
bly backfire. 
 If the suspect is not going to 
be permitted to leave the police de-
partment of his own volition after he 
provides the statement, then the ploy 

of “inviting” him to the D-Bureau 
will not impact the need to read  
Miranda warnings.  
 Use of a formal interview 
room, multiple detectives engaged in 
the questioning, confronting the sus-
pect with the incriminating evidence 
known to police, will quickly convert 
a “friendly conversation” into “in-
custodial interrogation” in the eyes 
of the court. Primarily, because no 
reasonable person would believe that 
he is going to be free to leave in the 
face of probable cause for an arrest. 
The more serious the crime the more 
likely the suspect will reasonably 
believe he will be arrested. 
 Here, the defendant was 
interviewed in the safety of his 
home, without an overwhelming 
show of force by law enforcement, 
and confronted with minimal evi-
dence of guilt. He was free to decline 
the interview, leave the room if not 
the house, and was not led to believe 
he was moments away from an ar-
rest. Sandell could not argue con-
vincingly that a reasonable person 
would have believed at any time dur-
ing the interview that he was not free 
to end it and have the agents leave. 
As stated often, merely reading Mi-
randa does not guarantee a defend-
ant’s statement will be admissible at 
trial. It is equally important to 
demonstrate that the defendant’s 
confession was freely and voluntarily 
given without threat or promise. 
 As this case demonstrates  
being direct, open, and fair to the suspect 
during the interview will neutralize his 
attacks at a motion to suppress. Not  
misleading him as to his legal position 
and treating him with respect will  
resonate with the court.  

United	States	v.	Sandell 
U.S.	Court	of	Appeals	–	8th	Cir.	

(March	3,	2022) 

fendant did not voluntarily acquiesce 
to police questioning where proba-
tion officer ordered a defendant to 
talk to the police chief).” 
 “The remaining factors like-
wise weigh against a custody find-
ing. The officers did not use any 
strong arm or deceptive tactics. ... 
And although Sandell was certainly 
outnumbered with four officers in his 
home, we have found custody did not 
exist in even more police-dominated 
circumstances. See, e.g., United 
States v. Axsom, (8th Cir. 2002) 
(finding a defendant was not in cus-
tody when nine agents executed a 
search warrant and two of those nine 
agents conducted an interview). Last-
ly, Sandell was not arrested at the 
conclusion of the interrogation. 
Thus, based on the totality of the 
circumstances, the [trial] court did 
not err in holding the in-home inter-
rogation was not custodial. As a re-
sult, the [trial] court correctly denied 
Sandell’s motion to suppress because 
the officers were not required to ad-
vise Sandell of his Miranda rights.” 
 “Sandell next argues his 
statements made during the in-home 
interrogation were involuntary. ‘A 
statement is involuntary when it is 
extracted by threats, violence, or 
express or implied promises suffi-
cient to overbear the defendant’s will 
and critically impair his capacity for 
self-determination.’ ‘We determine if 
a defendant’s will has been over-
borne by examining the totality of 
the circumstances, including both the 
conduct of law enforcement in exert-
ing pressure to confess on the de-
fendant and the defendant’s ability to 
resist that pressure.’ Factors used to 
make this determination include ‘the 
degree of police coercion, the length 
of the interrogation, its location, its 
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inferred “reckless disregard for the 
truth ... from the omission of infor-
mation from an affidavit only when 
the material omitted would have 
been clearly critical to the finding of 
probable cause.” 
 As to the legality of a trash 
pull search the Supreme Court ruled 
in California v. Greenwood, (S.Ct. 
1988), that the Fourth Amendment 
did not prohibit the warrantless 
search and seizure of garbage left for 
collection outside the curtilage of a 
home. 
Court’s Ruling: 
“In the present case Hansen claimed 
that had the warrant affidavit fully 
described the layout of his property, 
the issuing judge would not have 
considered the evidence obtained 
from the trash pull because it would 
have been evident that the items 
were seized in violation of the Fourth 
Amendment. Searching an individu-
al’s garbage without a warrant is 
unconstitutional if he has ‘a subjec-
tive expectation of privacy in [his] 
garbage that society accepts as objec-
tively reasonable.’ California v. 
Greenwood, (1988). ‘The proper 
focus under Greenwood [remains] 
whether the garbage was readily ac-
cessible to the public so as to render 
any expectation of privacy objective-
ly unreasonable.’ See, United States 
v. Thompson, (8th Cir. 2018). 
 “Hansen failed to make a 
substantial preliminary showing that 
there was a material omission from 
the warrant affidavit. Based on how 
he frames his argument, the reasona-
bleness of Hansen’s expectation of 
privacy in his trash hinges on the 
status of ‘S St.’ Hansen asserts that 
‘S St’ is actually his driveway. This 
is belied by the aerial photographs 
which designate it as a public street. 

If this is so, the facts here become 
like Thompson. We determined there 
that the defendant’s trash container 
was readily accessible to the public 
because he placed it in his driveway 
in an unobstructed location easily 
visible from the street on the regular-
ly scheduled day for garbage collec-
tion. Assuming ‘S St’ is a public 
thoroughfare, Hansen left his trash 
container in the open next to the road 
on a Monday, the day he admits J & 
J Sanitation usually collected his 
garbage. A more complete descrip-
tion of the property would not have 
been ‘clearly critical’ to the probable 
cause determination.” 
 The 8th Circuit also com-
mented upon Defendant’s alleged 
side agreement with the sanitation 
company “not to pick up his trash 
unless he moved the container ‘to a 
public property location.’ ” The court 
ruled that a Franks claim based on 
factual omissions, “must establish 
that facts were omitted with the in-
tent to make, or in reckless disregard 
of whether they make, the affidavit 
misleading. Nothing in the record 
suggests Officer Deaver was or 
should have been aware of the pur-
ported agreement. See, Hawkins v. 
Gage Cnty, (8th Cir. 2014) (finding 
no Franks violation where officer 
lacked knowledge of allegedly omit-
ted facts). …. In these circumstances, 
we cannot say Officer Deaver ‘must 
have entertained serious doubts as to 
the truth of his statements or had 
obvious reasons to doubt the accura-
cy of the information.’ The [trial] 
court acted within its broad discre-
tion when it determined that Hansen 
failed to make the required prelimi-
nary [Franks] showing. AFIRMED.” 
Lessons Learned: 
Clearly, if the trash can is located 

Trash Pull 
 
Based upon a background investiga-
tion regarding illegal weapon posses-
sion, Officer engaged in a trash pull. 
He retrieved Defendant’s trash con-
tainer and emptied the contents into 
the garbage truck. Officer a transac-
tion history documenting Hansen’s 
purchases of various gun parts. Of-
ficer then prepared a search warrant 
application and affidavit summariz-
ing the circumstances and the find-
ings of the garbage search. The 
search of the home revealed firearms 
and ammunition. Hansen was indict-
ed for being a felon in possession of 
a firearm. 
 Hansen filed a motion to 
suppress the trash pull and resultant 
search warrant. Both Hansen and the 
government filed aerial photographs 
of the property. The photos clearly 
show that the garage is across the 
road from Defendant’s house. The 
trash container was located at the 
southeast corner of the garage.  
Issue: 
Did the search warrant accurately 
describe the property layout, and the 
location of the trash bin? Yes. 
Franks v. Delaware: 
The United States Supreme Court 
addressed the issue of defective 
search warrants in Franks v. Dela-
ware, (S.Ct.1978). The Court ruled, 
that where the defendant made a sub-
stantial preliminary showing that a 
false statement knowingly and inten-
tionally, or with reckless disregard 
for the truth, was included by the 
affiant in the search warrant affida-
vit, and if the alleged false statement 
was necessary to the finding of prob-
able cause, the Fourth Amendment 
required that a hearing be held at 
Defendant’s request. Courts have 
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for trial’ regarding causation.  
Because triable issues remain on 
Favors’ municipal liability claim,  
we vacate the entry of summary 
judgment to the City and remand  
for further proceedings.” 
Lessons Learned: 
Departments must document offic-
ers’ personnel files with their train-
ing and receipt of necessary policy 
and statute. In the present case the 
City’s Use of Force policy address-
ing the use of deadly force references 
Georgia Code § 17-4-20 and requires 
that all officers be provided with a 
copy of the policy. The City pro-
duced Thompson’s training file, 
which contained no documentation 
that he was ever provided with a 
copy of the Code. Thompson also 
testified that he did not recall wheth-
er he received a copy of the policy. 
 The 11th Circuit also noted 
that the trial court’s reliance on out 
of circuit cases was error. “The [trial] 
court’s reliance on these cases was 
misplaced because they addressed 
cases in which there was a failure to 
train a single officer, or where a par-
ticular officer violated a policy, or 
some training was provided to ad-
dress the scenario the officer faced. 
Here, of course, Favors provided 
evidence suggesting that the City 
failed to train all of its officers, be-
yond just Thompson, on the appro-
priate use of deadly force by shoot-
ing into vehicles to stop fleeing sus-
pects. 
 It is not enough that police 
agencies have a specific policy to 
cover a specific issue, there must 
also be proof of training and receipt 
of said policies. 

Favors	v.	City	of	Atlanta 
U.S.	Court	of	Appeals	–	11th	Cir.	

(March	20,	2021) 

Duty to Train 
 

police academy was to use lethal 
force. The expert witness stated that 
officers typically ‘fall back’ on their 
training, ‘especially in a time of a 
real or perceived crisis.’ ” 
 “Likewise, Favors has pre-
sented competent evidence in sup-
port of this element. Drawing reason-
able inferences in his favor, as we 
must at this stage, we conclude Fa-
vors has ‘set forth specific facts 
showing that there is a genuine issue 

(Continued from page 3) 

upon constitutionally protected prop-
erty, the curtilage of the home, and 
the officers did not have a warrant or 
a warrant exception at the time of the 
trash pull, the proceeds of that pull 
would be suppressed.  
 The test to determine the 
boundaries of a home’s curtilage was 
explained by the U.S. Supreme Court 
in U.S. v. Dunn, (S.Ct.1987). There 
the court stated, “that curtilage ques-
tions should be resolved with partic-
ular reference to four factors: 1. the 
proximity of the area claimed to be 
curtilage to the home, 2. whether the 
area is included within an enclosure 
surrounding the home, 3. the nature 
of the uses to which the area is put, 
and 4. the steps taken by the resident 
to protect the area from observation 
by people passing by.” 
 The court in U.S. v. Jack-
son, U.S. Court of Appeals, 4th Cir-
cuit (2013), reviewed the effect of 
the Supreme Court’s ruling in 
Greenwood had on police trash pulls. 
“We conclude that Greenwood’s rule 
controls here. To be sure, there are 
some factual differences, key among 
them being that Greenwood’s trash 
had been left on the curb of a public 
street for collection, whereas Jackson 
and Cox had not yet taken their trash 
can to Magnolia Street, where the 
garbage collector regularly collected 
it. But the critical inquiry driving the 
Court’s decision in Greenwood was 
the extent to which the defendants 
had ‘exposed their garbage to the 
public,’ thus eliminating any 
‘reasonable   expectation of privacy 
in the inculpatory items that they 
discarded.’ By that measure, Jack-
son’s claim to Fourth Amendment 
protection for the trash can fails. For 
rather than being locked to the laun-
dry pole closest to the residence’s 

back door, where it was normally 
located, the trash can was sitting in 
the common area of the apartment 
complex courtyard, which included 
the grass areas and common side-
walks, readily accessible to all who 
passed by. Moreover, as Cox testi-
fied, the trash can contained ‘stuff 
[she] wanted to get rid of,’ stuff she 
‘didn’t want anymore.’ Put simply, 
having left the trash can outside the 
curtilage of their home, in a common 
area shared by the other residents of 
the apartment complex and their 
guests, Jackson cannot now claim to 
have had a reasonable expectation of 
privacy in its contents. As in Green-
wood, the trash can containing Jack-
son’s discarded refuse was ‘readily 
accessible to animals, children, scav-
engers, snoops, and other members 
of the public.’” 
 “For these reasons, we  
conclude that the trash pull that the 
Richmond Police conducted was a 
lawful investigatory procedure and 
accordingly affirm Jackson’s  
conviction.” 

United	States	v.	Hansen 
U.S.	Court	of	Appeals	–	8th	Cir.	 

(March	3,	2022) 


