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Ignacio Jimenez-Shilon, an illegal 
alien from Mexico, lived in the Unit-
ed States for more than 20 years. 
One afternoon he drunkenly bran-
dished a gun outside a taco stand in 
Tampa, Florida. He was arrested, and 
a federal grand jury charged him 
with one count of possession of a 
firearm by an illegal alien.  
 Although Jimenez never 
disputed his guilt, he moved to dis-
miss the Indictment on the ground 
that a conviction would impermissi-
bly punish him for engaging in con-
duct protected by the Second 
Amendment to the United States 
Constitution, which guarantees “the 
right of the people to keep and bear 
Arms.” The case proceeded to trial, 
where the trial court found Jimenez 
guilty based on the undisputed facts. 
Jimenez appealed. The 11th Circuit 
affirmed the conviction. 
Issue: 
Does a federal law that prohibits 
illegal aliens from possessing fire-
arms violate the Second Amendment 
to the United States Constitution, 
which guarantees the right of the 
people to keep and bear Arms? No. 
Right to Bear Arms: 
The Second Amendment provides: 
“A well regulated Militia, being nec-
essary to the security of a free State, 
the right of the people to keep and 
bear Arms, shall not be infringed.” In 

District of Columbia v. Heller, 
(S.Ct.2008), the Supreme Court held 
that the Second Amendment confers 
an individual—as opposed to a col-
lective—right to keep and bear 
Arms. Defendant’s argument was, 1. 
Even as an illegal alien, he lived in 
the United States for decades and 
was thus among “the people” whom 
the Second Amendment protected; 
and 2. As such, he couldn’t be pun-
ished for exercising his individual 
right to possess a firearm.  
 However, that argument 
was not in accord with the Supreme 
Court’s ruling. The reason is that the 
Second Amendment’s text shows 
that it codified what the Heller Court 
called a “pre-existing right,” -- the 
right “to keep and bear Arms”—and 
that right’s particular history demon-
strates that it extended to some cate-
gories of individuals, but not others. 
Accordingly, as the Supreme Court 
put it in Heller, certain groups of 
people—even those who might be 
among “the people”—may be 
“disqualified from” possessing Arms 
without violating the Second 
Amendment. The 11th Circuit then 
concluded that illegal aliens are one 
such group. 
 In United States v. Verdugo-
Urquidez, (S.Ct.1990), the Supreme 
Court considered the meaning of the 
Fourth Amendment’s protection of 
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“the people” against unreasonable 
searches and seizures. The Court 
interpreted the phrase as encompass-
ing two groups: “The people” pro-
tected by the Fourth Amendment, 
and by the First and Second Amend-
ments, and to whom rights and pow-
ers are reserved in the Ninth and 
Tenth Amendments, refers to a class 
of persons [1] who are part of a na-
tional community or [2] who have 
otherwise developed sufficient con-
nection with this country to be con-
sidered part of that community.” 
 Regardless of his extensive 
contacts with this country, lived here 
20 years, paid taxes, raised his chil-
dren, Defendant is still not among 
“the people” as a general matter. As 
both the Supreme Court and 11th 
Circuit have observed, even individ-
uals who are indisputably part of 
“the people,” such as dangerous fel-
ons and those suffering from mental 
illness, still may not partake of that 
right and, therefore, may be prohibit-
ed from possessing firearms without 
offending the Second Amendment. 
Thus, even if Defendant could estab-
lish a legitimate claim to being 
among “the people” as a general 
matter, he, as an illegal alien, may be 
forbidden from bearing arms. 
Court’s Ruling: 
“Following Heller’s lead, we focus 
on the Second Amendment’s text and 
history. ‘Like most rights, the right 
secured by the Second Amendment 
is not unlimited.’ Instead, it was 
‘widely understood that the Second 
Amendment, like the First and 
Fourth Amendments, codified a pre-
existing right’ held by the colo-
nists—one that would not be 
‘infringed’ by the newly formed gov-
ernment. Accordingly, and im-
portantly here, the right to keep and 

arms remained subject to govern-
mental regulation. That is, Congress 
could lawfully restrict the privilege 
for those who—like illegal aliens 
today—did not owe or swear alle-
giance to the United States.” 
 “None of this, of course, is 
to suggest that illegal aliens in the 
United States have no constitutional 
rights whatsoever. See  Verdugo-
Urquidez,(supra). But consistent 
with the Second Amendment’s text 
and history, they do not enjoy the 
right to keep and bear arms. Accord-
ingly, we hold that [federal statute] 
passes constitutional muster. The 
law’s ban on firearm possession by 
illegal aliens does not ‘infringe’ the 
right that the Second Amendment 
embodies. We AFFIRM Jimenez’s 
conviction.” 
Lessons Learned: 
As the present case makes clear the 
right to bear arms is not unrestricted. 
There are ten categories of persons 
who are not eligible to purchase or 
possess a firearm under federal law. 
They are: 

· Convicted of a felony (or equiv-
alent) 

· Fugitive from justice 

· Unlawful user or addicted to a 
controlled substance 

· Adjudicated mentally defective 
or involuntarily committed to 
treatment 

· Illegal alien 

· Dishonorable discharge from the 
US Armed Forces 

· Renounced United States  
        citizenship 

· Active protection order 
(restraining order, injunction for 
protection, etc.) 

 
(Continued on page 8) 

bear arms was ‘enshrined with the 
scope’ that it was ‘understood to 
have when the people adopted’ the 
Bill of Rights. It was ‘not intended to 
lay down any novel principle,’ but 
rather, to ‘embody a guarantee ... 
which we had inherited from our 
English ancestors, and which had 
from time immemorial been subject 
to certain well-recognized exceptions 
arising from the necessities of the 
case.’ Robertson v. Baldwin, 
(S.Ct.1897). The disarmament of 
illegal aliens is one such exception.” 
 “Consistent with the Eng-
lish and colonial accounts, various 
Framing-era sources ‘refer to arms-
bearing as a citizen’s right’ that was 
closely associated with national feal-
ty and membership in the body poli-
tic. Yet when the Constitution was 
submitted for ratification, many 
feared that the lack of an express 
guarantee of the right to bear arms 
would lead to an erosion of liberty—
particularly because the new charter 
empowered Congress to call forth  
the militia and raise an army and 
navy. Thus, several proposals quick-
ly emerged in the States urging  
the adoption of an amendment ex-
plicitly prohibiting Congress from 
disarming ‘citizens.’ The Second 
Amendment seems to have codified 
this principle.” 
   “It was understood across 
the political spectrum that the right 
to keep and bear arms ‘helped to 
secure the ideal of a citizen militia, 
which might be necessary to oppose 
an oppressive military force if the 
constitutional order broke down.’ 
But just as it was in both England 
and colonial America, this right did 
not extend in the same fashion to 
persons outside the national polity. 
For them, the ability to keep and bear 
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  Recent Case Law  

Anonymous Gun Tip 
 
An anonymous woman called 911 to 
report a man carrying a firearm. 
From her vantage point she told the 
operator that she had just seen a man 
on the street take out a gun: “He got 
a big huge gun, it’s in his right pock-
et. He just pulled it out, a silver gun. 
It’s a 45.” She described the man as 
wearing blue jeans, white gym shoes, 
a black skullcap, and a black coat 
with fur around the collar. She ex-
plained that she was “watching him” 
and narrated his route as he came “up 
the corner where JJ’s Fish is” and 
walked “across the street towards the 
liquor store.” The caller reiterated 
that the man was “walking over  
towards the liquor store” and had his 
hand “in his right pocket to his coat 
with a gun in it.” 
 As the 911 operator asked a 
few follow-up questions, the caller 
became more animated and  
exclaimed that the man had “just 
walked into the liquor store. He 
walked into Aida. A-I-D-A Liquors. 
He just walked in there.” In total, the 
call lasted around a minute and a 
half. The call was recorded, and the 
caller’s cell phone number was cap-
tured by the 911 system. 
  After the 911 call was 
placed, the following message was 
relayed over the police radio dispatch 
system: “7900 South on Halsted, a 
male black, black skullcap, black 
coat with fur just pulled a large gun 
out from his pocket. They said that 
he just walked into the AIDA liquor 
store, 7900 South on Halsted. The 

person with a gun .... No number on 
the callback, no number on the 
callback. Described as a male black, 
black skullcap, black coat with fur, 
and that’s all we have.” 
 A few minutes after the 
radio dispatch, several officers from 
the Police Department responded to 
the call and entered the liquor store. 
They saw Tyshawn Swinney waiting 
in line at the front register. Swinney 
was wearing a black coat with a fur-
trimmed hood, a black skullcap, blue 
jeans, and white sneakers. The offic-
ers requested Swinney step out of 
line and patted him down. They 
found a loaded .45-caliber semiauto-
matic pistol in Swinney’s right coat 
pocket. Swinney was charged with 
possessing a firearm as a felon.  
 Defendant filed a motion to 
suppress the gun as the fruit of an 
illegal search, arguing that the police 
did not have reasonable suspicion to 
conduct a Terry stop because the 
anonymous tip did not reliably report 
that Swinney had committed or was 
committing a crime. The trial court 
denied his motion, finding that there 
was enough reliable information to 
establish reasonable suspicion that 
Swinney was carrying a gun. On 
appeal that ruling was affirmed. 
Issue: 
Was the information provided to 
emergency services by an anony-
mous caller sufficient to establish  
reasonable suspicion for investigato-
ry stop and frisk of defendant? Yes. 
Anonymous Tip: 
Police officers may detain a suspect 
for a brief investigatory stop if they 

have a “reasonable suspicion based 
on articulable facts that a crime is 
about to be or has been commit-
ted.”  (7th Cir. 2010); accord Terry 
v. Ohio, (S.Ct.1968). Whether the 
facts were enough to support reason-
able suspicion “is dependent upon 
both the content of the information 
possessed by police and its degree of 
reliability.” Navarette v. California, 
(S.Ct.2014). 
  An anonymous tip, 
“standing alone, would not warrant a 
man of reasonable caution in the 
belief that [a stop] was appropriate.” 
Alabama v. White, (S.Ct.1990). For 
an anonymous tip to reasonably sup-
port an officer’s suspicion of crimi-
nal activity, it must be accompanied 
by sufficient indicia of the tip’s relia-
bility. Florida v. J.L., (S.Ct.2000). In 
the past, the Supreme Court had sug-
gested that only an anonymous tip-
ster’s ability to “predict a defend-
ant’s future behavior” could suffi-
ciently indicate his or her reliability. 
Such predictions, the Court conclud-
ed, “demonstrate inside information 
—a special familiarity with a defend-
ant’s affairs.” 
 However, the Supreme 
Court has since backed away from 
this approach. In Navarette v. Cali-
fornia, (2014), the Supreme Court 
held that a detailed, contemporane-
ous report of suspicious activity to a 
911 emergency dispatcher carries 
with it sufficient indicia of reliability 
when the details and location of the 
described events turn out to be cor-
rect. In Navarette, a 911 caller stated 
that she had been run off the road by 
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emergency system, which permits 
call tracing.’ See, Navarette.”  
 “While we agree with the 
[trial] court that it is a close call, we 
conclude that this was enough infor-
mation to establish reasonable suspi-
cion that Swinney was carrying a 
firearm in a liquor store, in violation 
of Illinois law. Although the police 
did not know that Swinney was 
wearing blue jeans and white shoes, 
the dispatcher’s description of Swin-
ney’s clothing—his ‘black skullcap’ 
and ‘black coat with fur’—was suffi-
ciently detailed for the police to be 
able to identify him. And although 
the police were not able to listen to 
the caller’s play-by-play account of 
Swinney’s movements, the dispatch-
er still relayed the immediacy of the 
caller’s account; the police knew that 
the man ‘just pulled a large gun out 
of his pocket’ and ‘just walked into 
the AIDA liquor store. That language 
indicated that the caller had observed 
these actions as they were happening 
—she both had ‘eyewitness 
knowledge of the reported event’ and 
‘reported contemporaneously with 
the event.’ See, Navarette. The caller 
also used the 911 emergency system 
and was thus able to be tracked 
down, fulfilling the Supreme Court’s 
third and final factor indicating  
reliability.”  
 “It is unclear how the police 
were supposed to have corroborated 
that Swinney was carrying a firearm 
without patting him down, which is 
what they did. The police were not 
required to wait for Swinney to pull 
out his weapon and start shooting, or 
for any other proof that Swinney was 
carrying a gun, because they already 
had reasonable suspicion of that fact. 
See Navarette, (noting that an officer 
who already has reasonable suspi-

cion of criminal activity need not 
observe the suspect at length in    
order to personally observe suspi-
cious behavior).” 
  “The absence of additional 
suspicious conduct does not dispel 
the reasonable suspicion of criminal 
activity. In Navarette, for example, 
the officers responded to a 911 call 
from an anonymous driver reporting 
that a truck had run her off the road. 
The Court held that the 911 call cre-
ated reasonable suspicion of drunk 
driving because it had sufficient indi-
cia of reliability and described con-
duct that was consistent with drunk 
driving. It did not matter that the 
police did not observe the truck be-
ing operated recklessly after follow-
ing it for several minutes, because 
reasonable suspicion had already 
been established. That the police in 
Navarette confirmed the driver’s 
continued route near the location of 
the incident instead ‘suggests that the 
caller reported the incident soon after 
she was run off the road.’ The call-
er’s contemporaneous report is one 
of the salient factors that make a tip 
reliable enough to establish reasona-
ble suspicion, along with her eyewit-
ness knowledge of the reported event 
and her use of the 911 system. 
Again, all of these factors were pre-
sent here.” 
 “The police therefore did all 
the corroboration that was necessary. 
Our precedent is not to the contrary. 
It indicates that where, as here, an 
anonymous tip reliably reports an 
ongoing crime, additional facts or 
circumstances are not required to 
justify a Terry stop. For these rea-
sons, the district court’s judgment is 
AFFIRMED.” 
Lessons Learned: 
While relegated to a footnote, the 

a Ford F-150 pickup truck and gave 
the dispatcher the truck’s license 
plate number. Officers confirmed the 
truck’s location and plate number as 
the caller described, and the Supreme 
Court held the anonymous tip suffi-
ciently reliable.  
 “An accurate description of 
a subject’s readily observable loca-
tion and appearance is of course reli-
able in this limited sense: It will help 
the police correctly identify the per-
son whom the tipster means to ac-
cuse. Such a tip, however, does not 
show that the tipster has knowledge 
of concealed criminal activity. The 
reasonable suspicion here at issue 
requires that a tip be reliable in its 
assertion of illegality, not just in its 
tendency to identify a determinate 
person.” Florida v. J.L. 
 Thus, distinguishing relia-
bility as to identification, which is 
often important in other criminal law 
contexts, from reliability as to the 
likelihood of criminal activity, which 
is central in anonymous-tip cases. 
Court’s Ruling: 
“When an anonymous caller pro-
vides a tip to the police, the tip can 
serve as the basis for reasonable sus-
picion if it is ‘reliable in its assertion 
of illegality, not just in its tendency 
to identify a determinate person.’ 
Florida v. J.L., (2000). Usually, 
anonymous tips alone ‘are not relia-
ble enough to establish reasonable 
suspicion’ because they ‘seldom 
demonstrate the informant’s basis of 
knowledge or veracity.’ But the Su-
preme Court has ‘identified three 
factors that make an anonymous tip 
reliable enough to create reasonable 
suspicion: the tipster 1. asserts eye-
witness knowledge of the reported 
event; 2. reports contemporaneously 
with the event; and 3. uses the 911 
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Fifth Amendment and supported a    
§1983 claim against the officer who 
obtained the statement. On appeal to 
the United States Supreme Court that 
ruling was reversed. 
Issue: 
Does a Miranda violation constitute 
the deprivation of a right secured by 
the Constitution that is enforceable 
under a civil rights lawsuit? No. 
Miranda in its Essence: 
The Supreme Court has asked the 
rhetorical question, “Of what value  
is the right to remain silent if the 
suspect does not know of it?” In  
Miranda, the Court concluded that 
additional procedural protections 
were necessary to prevent the viola-
tion of the important right to remain 
silent when suspects who are in cus-
tody are questioned by the police. To 
afford this protection, the Court re-
quired that custodial interrogation be 
preceded by the now-familiar warn-
ings. And directed that statements 
obtained in violation of these new 
rules may not be used by the prose-
cution in its case-in-chief. Important-
ly, they are admissible for impeach-
ment purposes if the Defendant testi-
fies at trial. 
 The Supreme Court inter-
preted its Miranda ruling in Dicker-
son v. United States, (2000). At the 
time Congress had passed legislation 
that would have limited the Miranda 
requirements. The Court said, 
“Because of the obvious conflict 
between our decision in Miranda and 
§3501, we must address whether 
Congress has constitutional authority 
to thus supersede Miranda. If Con-
gress has such authority, §3501’s 
totality-of-the-circumstances ap-
proach must prevail over Miranda’s 
requirement of warnings; if not, that 
section must yield to Miranda’s 

more specific requirements.” 
 “The law in this area is 
clear. This Court has supervisory 
authority over the federal courts,  
and we may use that authority to 
prescribe rules of evidence and pro-
cedure that are binding in those  
tribunals. … Congress may not legis-
latively supersede our decisions  
interpreting and applying the  
Constitution.” 
 “In sum, we conclude that 
Miranda announced a constitutional 
rule that Congress may not supersede 
legislatively. Following the rule of 
stare decisis, we decline to overrule 
Miranda ourselves.” 
 As a result, the 9th Circuit 
thought that the decision in Dicker-
son v. United States, “made clear that 
the right of a criminal defendant 
against having an un-Mirandized 
statement introduced in the prosecu-
tion’s case in chief is indeed a right 
secured by the Constitution.” There-
fore, the 9th concluded that Tekoh 
could establish a violation of his 
Fifth Amendment right against com-
pelled self-incrimination simply by 
showing that Miranda had been vio-
lated. The Supreme Court, however,  
disagreed.  
 “The question we must de-
cide is whether a violation of the 
Miranda rules provides a basis for a 
claim under §1983. We hold that it 
does not.” “Miranda itself and our 
subsequent cases make clear that 
Miranda imposed a set of prophylac-
tic rules. Those rules, to be sure, are 
‘constitutionally based,’ but they are 
prophylactic rules nonetheless.”  
 “A prophylactic rule is a 
judicially crafted rule that overpro-
tects a constitutional right and gives 
more protection than such right actu-
ally deserves or requires. This is 

Government included in its argument 
that it would have been proper for 
the trial court to rely on information 
given “to the dispatcher but not 
transmitted to the officers” under the 
fellow-officer / collective knowledge 
doctrine. That doctrine states that 
“officers may carry out a stop even if 
they do not have first-hand know-
ledge of the facts amounting to rea-
sonable suspicion.” The Court of 
Appeals reasoned, however, 
“Because we conclude that the infor-
mation relayed to the officers in the 
radio dispatch was sufficient, we 
need not determine whether the 911 
operator’s knowledge can be imput-
ed to the officers.” 

United	States	v.	Swinney 
U.S.	Court	of	Appeals	–	7th	Cir.	

(March	16,	2022) 
 
 
Miranda and Civil Liability 
 
 Terence Tekoh was questioned by 
Deputy Carlos Vega at the medical 
center where Tekoh worked regard-
ing a reported sexual assault of a 
patient. Deputy did not inform Tekoh 
of his rights under Miranda v. Arizo-
na, (S.Ct.1966). Tekoh eventually 
provided a written statement apolo-
gizing for inappropriately touching 
the patient’s genitals. Tekoh was 
prosecuted for unlawful sexual pene-
tration. His written statement was 
admitted against him at trial as the 
court found that he was not in custo-
dy for Miranda purposes.  
 After the jury returned a 
verdict of not guilty, Tekoh sued 
Deputy seeking damages for viola-
tions of his constitutional rights. The 
U.S. Court of Appeals, Ninth Circuit, 
held that the use of an un-Mirandized 
statement against a defendant in a 
criminal proceeding violated the 
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the testimony of a defendant, even 
though an involuntary statement ob-
tained in violation of the Fifth 
Amendment could not have been 
employed in this way.” 
 “In New York v. Quarles, 
(S.Ct.1984), the Court held that 
statements obtained in violation of 
Miranda need not be suppressed 
when the questioning is conducted to 
address an ongoing ‘public safety’ 
concern. The Court reasoned that 
Miranda warnings are ‘not them-
selves rights protected by the Consti-
tution’ and that ‘the need for answers 
to questions in a situation posing a 
threat to the public safety outweigh
[ed] the need for the prophylactic 
rule.’ ” 
 “Thus, all the post-Miranda 
cases we have discussed acknowl-
edged the prophylactic nature of the 
Miranda rules and engaged in cost-
benefit analysis to define the scope 
of these prophylactic rules. It is hard 
to see how these decisions could 
stand if a violation of Miranda con-
stituted a violation of the Fifth 
Amendment. … Thus, in the words 
of the Dickerson Court, the Miranda 
rules are ‘constitutionally based’ and 
have ‘constitutional underpinnings.’ 
But the obvious point of these for-
mulations was to avoid saying that 
a Miranda violation is the same as 
a violation of the Fifth Amendment 
right.” 
 “In sum, a violation of Mi-
randa does not necessarily constitute 
a violation of the Constitution, and 
therefore such a violation does not 
constitute ‘the deprivation of [a] 
right ... secured by the Constitution.’ 
42 U.S.C. § 1983.” 
 “We therefore refuse to 
extend Miranda in the way Tekoh 
requests. Miranda, Dickerson, and 

the other cases in that line provide 
sufficient protection for the Fifth 
Amendment right against compelled 
self-incrimination. … Because a  
violation of Miranda is not itself a 
violation of the Fifth Amendment, 
and because we see no justification 
for expanding Miranda to confer a 
right to sue under  § 1983, the judg-
ment of the Court of Appeals is  
REVERSED…” 
Lessons Learned: 
While not necessarily germane to the 
above discussion it is still important 
to keep in mind that the Supreme 
Court in 1994 ruled that a defend-
ant’s invocation of his right to coun-
sel must be unambiguous (Davis v. 
U.S.). If an accused makes a state-
ment concerning the right to counsel 
“that is ambiguous or equivocal” or 
makes no statement, the police are 
not required to end the interrogation, 
or ask questions to clarify whether 
the accused wants to invoke his or 
her Miranda right to an attorney.  
 The Court acknowledged 
that they had not as yet applied that 
ruling to the right to remain silent. 
“There is no principled reason to 
adopt different standards for deter-
mining when an accused has invoked 
the Miranda right to remain silent 
and the Miranda right to counsel at 
issue in Davis. Both protect the privi-
lege against compulsory self-
incrimination by requiring an interro-
gation to cease when either right is 
invoked.” 
 However, in Berghuis v. 
Thompkins, (S.Ct.2010) the defend-
ant, Thompkins, was advised of his 
rights, acknowledged his understood 
them, and then remained silent for 
three hours as the detectives asked 
him questions. But near the end, he 
answered “yes” when asked if he 

done to safeguard that particular  
constitutional right or to improve 
detection of violations of that 
right.” (See, definitions.uslegal.com).   
 Court’s Ruling: 
“Miranda itself was clear on this 
point. Miranda did not hold that a 
violation of the rules it established 
necessarily constitute a Fifth Amend-
ment violation, and it is difficult to 
see how it could have held otherwise. 
For one thing, it is easy to imagine 
many situations in which an un-
Mirandized suspect in custody may 
make self-incriminating statements 
without any hint of compulsion. In 
addition, the warnings that the Court 
required included components, such 
as notification of the right to have 
retained or appointed counsel present 
during questioning, that do not con-
cern self-incrimination per se but are 
instead plainly designed to safeguard 
that right. And the same is true of 
Miranda’s detailed rules about the 
waiver of the right to remain silent 
and the right to an attorney. At no 
point in the opinion did the Court 
state that a violation of its new rules 
constituted a violation of the Fifth 
Amendment right against compelled 
self-incrimination. Instead, it claimed 
only that those rules were needed to 
safeguard that right during custodial 
interrogation.” 
 “Some post-Miranda deci-
sions found that the balance of inter-
ests justified restrictions that would 
not have been possible if Miranda 
represented an explanation of the 
meaning of the Fifth Amendment 
right as opposed to a set of rules de-
signed to protect that right. For ex-
ample, in Harris v. New York, 
(S.Ct.1971), the Court held that a 
statement obtained in violation of 
Miranda could be used to impeach 
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· Convicted of a misdemeanor 
crime of domestic violence 

· Under indictment or information 
for a felony 

 In addition to federal law, 
Florida law prohibits persons who 
are adjudicated delinquent of a crime 
that would have been a felony if 
committed by an adult until the age 
of 24 or until record is expunged. 
Receives “Adjudication Withheld” 
on any felony or on a misdemeanor 
crime of domestic violence and three 
years has not yet lapsed since the 
completion of sentencing provisions. 
And, were recently arrested for a 
potentially disqualifying crime which 
has not been dismissed or disposed 
of in court. 
 In addition, there are also 
limitations on purchasing a firearm 
in Florida. Person must be 21 years 
of age. Rifles and shotguns may be 
purchased by a person who is at least 
18 when that person is a law enforce-
ment officer or correctional officer as 
defined or service member. Person 
must be a Florida resident to pur-
chase a handgun. Long guns may be 

(Continued from page 2) 
 
Right to Bear Arms 

purchased by persons who are resi-
dents of other states so long as the 
sale complies with applicable laws in 
the purchaser’s state of residence. 
Legal permanent resident aliens who 
are Florida residents may purchase a 
firearm and must provide a valid 
alien registration number. Non-
resident aliens visiting Florida must 
present a border crossing number (I-
94) and a valid exception document. 
There is a waiting period of three 
days, excluding weekends and state 
holidays, between purchase and de-
livery of all firearms. Individual 
counties and cities have the authority 
to enact local ordinances extending 
the waiting period to as much as five 
days.  
 Lastly, there is no limit to 
the number of firearms that may be 
transferred in a single transaction. 
The transaction is considered com-
plete once the dealer has completed 
and signed the ATF Form 4473. Im-
portantly, an additional transfer 
(whether minutes later, the next day, 
or the next month) requires an addi-
tional background check. 

 
United States v. Jimenez-Shilon 
U.S. Court of Appeals – 11th Cir.  

(May 23, 2022) 

prayed to God to forgive him for the 
shooting. He then acknowledged  
that he shot the victim. The Court 
allowed his statement in evidence. 
 “Thompkins did not say that 
he wanted to remain silent or that he 
did not want to talk with the police. 
Had he made either of these simple, 
unambiguous statements, he would 
have invoked his ‘right to cut off 
questioning.’ Here he did neither, so 
he did not invoke his right to remain 
silent.” 
 In Shorter v. State, (4DCA 
2012), when confronted with incrim-
inating photographs the defendant  
put down his head and let out a sigh. 
The DCA ruled he did not invoke his 
right to remain silent. 
 “Demeanor and body lan-
guage indicating a realization that 
the police have incriminating photo-
graphic evidence is not the same 
thing as demeanor and body lan-
guage indicating a desire to termi-
nate an interview. Shorter’s demean-
or and body language upon being 
shown surveillance photographs was 
not behavior a reasonable law en-
forcement officer would clearly rec-
ognize as an affirmative indication of 
the desire to terminate an interview.”  
 The Florida Supreme Court, 
in Almedia v. State, (Fla.1999), ruled 
that when a suspect poses a question 
during the recitation of rights under 
Miranda the officer must stop, 
acknowledge the question, and fairly 
and directly answer it. The question 
cannot be ignored or “steamroll-
ered.” 
 Playing fast and loose with 
Miranda will only result in the sup-
pression of the statement obtained.  

 
Vega	v.	Tekoh 

United	States	Supreme	Court	 
(June	23,	2022) 
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trial court dismissed the suit, ruling 
that the use of force was reasonable 
under the circumstances. On appeal 
that ruling was affirmed. 
 
Issue: 
 
Were Trooper’s actions of pointing 
his Taser at Defendant and pushing 
him to ground during the traffic stop 
and arrest, objectively reasonable 
under the totality of the circumstanc-
es? Yes. 
 
Objectively Reasonable 
Force: 
 
Where, as here, the excessive force 
claim arises in the context of an ar-
rest it is analyzed by the Supreme 
Court as one invoking the protections 
of the Fourth Amendment, which 
guarantees citizens the right “to be 
secure in their persons ... against 
unreasonable ... seizures” of the per-
son. Clearly, arresting someone is a 
seizure. 
 “Our Fourth Amendment 
jurisprudence has long recognized 
that the right to make an arrest or 
investigatory stop necessarily carries 
with it the right to use some degree 
of physical coercion or threat thereof 
to effect it. Because the test of rea-
sonableness under the Fourth 
Amendment is not capable of precise 
definition or mechanical application, 
however, its proper application re-
quires careful attention to the facts 
and circumstances of each particular 
case, including the severity of the 
crime at issue, whether the suspect 
poses an immediate threat to the 
safety of the officers or others, and 
whether he is actively resisting arrest 
or attempting to evade arrest by 
flight. The question is whether the 

totality of the circumstances justified 
a particular sort of ... seizure.”  
“The ‘reasonableness’ of a particular 
use of force must be judged from the 
perspective of a reasonable officer on 
the scene, rather than with the 20/20 
vision of hindsight. With respect to a 
claim of excessive force, the same 
standard of reasonableness at the 
moment applies: ‘Not every push or 
shove, even if it may later seem un-
necessary in the peace of a judge’s 
chambers,’ violates the Fourth 
Amendment. The calculus of reason-
ableness must embody allowance for 
the fact that police officers are often 
forced to make split-second judg-
ments-in circumstances that are 
tense, uncertain, and rapidly evolv-
ing-about the amount of force that is 
necessary in a particular situation.”  
 
Court’s Ruling: 
 
“Cunningham claims that two of 
[Trooper]’s actions were objectively 
unreasonable. He alleges that 
[Trooper]: 1. hit him in the neck with 
a Taser, and 2. pointed a Taser at 
him and pushed him to the ground. 
We consider each allegation in turn. 
  Taser Strike. Cunningham’s 
first allegation is that [Trooper] hit 
him in the neck with a Taser. … We 
usually accept such an allegation as 
true when reviewing a motion for 
summary judgment. But here the 
dashboard camera captured the entire 
arrest. And when a video of the ar-
rest exists, we ‘view the facts in the 
light depicted by the videotape.’ 
  “The dashboard camera 
footage does not support Cunning-
ham’s claim that [Trooper] hit him 
with a Taser. As discussed above, the 
footage shows [Trooper] tell Cun-
ningham to approach him. While 

Reasonable Arrest 
Force 
 
Trooper Benjamin Trooper conduct-
ed a traffic stop for excessively tint-
ed windows. The driver was Frazier 
Cunningham, a 450-pound adult 
man. Trooper ran Cunningham’s 
information and discovered that he 
had a long criminal history. Convic-
tions ranged from armed robbery to 
assault on a police officer, as well as 
various firearm charges. But when 
questioned, Cunningham claimed he 
had no “major” convictions. That 
caused Trooper some concern—he 
believed that Cunningham’s answers 
were deceptive, and that Cunning-
ham appeared nervous. He asked 
Cunningham to step out of the car. 
Trooper then had his K-9 sniff the 
car’s exterior. When the K-9 alerted, 
Trooper searched the car’s interior. 
Inside he found a loaded 9mm hand-
gun. 
 Trooper’s dashboard cam-
era captured what happened next. He 
asked Cunningham to approach the 
car and drew his Taser. With the 
Taser trained on Cunningham, 
Trooper ordered Cunningham to turn 
around and get on his knees. Cun-
ningham complied. Cunningham had 
been on a phone call, so Trooper 
ordered him to drop the phone. When 
Cunningham did not immediately 
comply, Trooper pushed him to the 
ground. Trooper then handcuffed 
Cunningham and loaded him into his 
patrol car. 
 Cunningham sued. He 
claimed that Trooper used excessive 
force during the arrest in violation of 
the Fourth Amendment. Specifically, 
that Trooper pointed a Taser at him, 
hit him in the neck with the Taser, 
and pushed him to the ground. The 
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[Trooper] to take additional precau-
tions by pointing his Taser at Cun-
ningham. And it was reasonable for 
[Trooper] to ensure Cunningham was 
quickly handcuffed by pushing him 
to the ground when he did not imme-
diately comply with [Trooper]’s or-
ders. Under the circumstances, the 
pointing of the Taser and push to the 
ground were reasonable.” 
  “Because [Trooper]’s ac-
tions were objectively reasonable, he 
did not violate the Fourth Amend-
ment. [Trooper] is thus entitled to 
qualified immunity. We affirm.” 
 
Lessons Learned: 
 

In 1989, the U.S. Supreme Court 
held that the test for excessive force 
during an arrest is objective reasona-
bleness under the Fourth Amend-
ment. “An officer’s evil intentions 
will not make a Fourth Amendment 
violation out of an objectively rea-
sonable use of force; nor will an of-
ficer’s good intentions make an ob-
jectively unreasonable use of force 
constitutional.” 

However, “We have stated in forth-
right terms, ‘officers using unneces-
sary, gratuitous, and disproportionate 
force to seize a secured, unarmed 
citizen, do not act in an objectively 
reasonable manner, and, thus, are not 
entitled to qualified immunity.” Mey-
ers v. Baltimore County MD, (U.S. 
C.A. 4Cir. 2013). 
 

Cunningham	v.	Michigan	State	 
Police 

U.S.	Court	of	Appeals	–	6th	Cir.	 
(April	12,	2021) 
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Cunningham approaches, [Trooper] 
unholsters the Taser with his right 
hand and points it at Cunningham. 
He then tells Cunningham to turn 
around and get on his knees. After 
that, he tells Cunningham to put his 
phone on the ground. When Cun-
ningham does not immediately com-
ply with that command, [Trooper] 
uses his left hand to push Cunning-
ham down. At no point does the foot-
age show [Trooper] strike Cunning-
ham with the Taser. Given the video, 
no reasonable jury would find that 
[Trooper] hit Cunningham with the 
Taser. So there is no genuine dispute 
of material fact, (so summary judg-
ment was appropriate).” 
 “Push to the Ground. Cun-
ningham’s second allegation is that 
[Trooper] pushed him to the ground 
and pointed a Taser at him. So the 
question is whether [Trooper]’s use 
of force was reasonable under the 
circumstances. It was. 
  “To see why, consider the 
arrest in context. One of the most 
dangerous moments for a police of-
ficer is just before a suspect is hand-
cuffed. Usually, the officer and sus-
pect are in close quarters. The sus-
pect is unrestrained and the officer 
has just told the suspect that he is 
under arrest—which sometimes 
prompts the suspect to attack the 
arresting officer or try to escape. 
“In Cunningham’s case, [Trooper] 
knew the stakes were higher than 
usual. Cunningham has a history of 
violent crime, including assaulting 
police officers. He also has a history 
of illegal firearm possession. And 
[Trooper] had just found a handgun 
in Cunningham’s car. What’s more, 
at 450 pounds Cunningham would be 
difficult to restrain. Given these cir-
cumstances, it was reasonable for 


